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NOTICE 


The  views  expressed  in  this  Discussion  Paper 

ARE  DESIGNED  TO  STIMULATE  DISCUSSION  WITHIN 
THE  CONSTRUCTION  INDUSTRY.  THEY  DO  NOT 
CONSTITUTE  THE  OPINIONS  OF  THE  ORGANIZATIONS 
REPRESENTED  ON  THE  ADVISORY  COMMITTEE. 


Members  of  the  Advisory  Committee  will  be 

CONSULTING  WIDELY  WITHIN  THE  ORGANIZATIONS 
THEY  REPRESENT.  THEY  THEN  WILL  MEET  TO 
DEVELOP  RECOMMENDATIONS  TO  THE  ATTORNEY 

General  and  to  the  construction  industry 

THAT  REFLECT  THE  VIEWS  OF  THE  CONSTRUCTION 
INDUSTRY  AS  A  WHOLE. 


IF  YOU  DO  NOT  FEEL  YOUR  VIEWS  WILL  OTHERWISE 
BE  CONSIDERED  BY  THE  ADVISORY  COMMITTEE,  YOU 
MAY  EXPRESS  THEM  DIRECTLY  TO  THE  COMMITTEE 
BY  PUTTING  THEM  IN  WRITING  AND  SENDING  THEM, 
ON  OR  BEFORE  OCTOBER  31,  1994,  TO: 

Stephen  Fram 

Ministry  of  the  Attorney  General 
Policy  Development  Division 
7th  Floor,  720  Bay  Street 
Toronto,  ON  M5G  2K1 
or  Fax  to:  416/326-2699. 
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INTRODUCTION 


On  October  14,  1992,  at  the  invitation  of  then  Attorney  General,  Howard  Hampton, 
representatives  of  all  major  sectors  of  the  construction  industry  met,  and  unanimously  agreed  that 
there  was  too  much  unnecessary  construction  litigation. 

The  Attorney  General  made  the  Ministry’s  interest  clear  in  the  invitation: 

Over  the  years  people  in  many  segments  of  the  construction  industry,  and  some 
of  its  legal  advisers,  have  voiced  dissatisfaction  with  reliance  on  the  court  process 
as  a  means  of  resolving  construction-related  disputes.  They  have  complained  that: 
the  court  process  is  too  slow;  the  judges  lack  expertise  in  the  field;  reliance  on  an 
adversarial  process  to  resolve  a  dispute  can  impede  the  ongoing  working 
relationships  on  a  project. 

It  makes  sense  for  the  Ministry  to  encourage  and  assist  private  interests  to  voluntarily 
remove  from  the  court  system  types  of  disputes  that  are  better  resolved  by  other  means. 

As  the  Attorney  General’s  Advisory  Committee  on  Alternative  Resolution  of  Construction 
Disputes,  industry  representatives  have  been  exploring  ways  of  preventing  disputes  and  have  been 
considering  alternative  ways  of  resolving  construction  disputes. 

Through  this  discussion  paper,  the  Advisory  Committee  presents  to  the  industry  its  opinions  about 
why  there  are  too  many  construction  disputes  and  the  cause  and  effects  of  too  much  litigation. 
It  then  presents  some  opportunities  for  change.  The  Advisory  Committee  hopes  the  discussion 
paper  will  provoke  discussion  and  action  within  the  industry.  Organizations  and  individuals 
should  express  their  views  about  the  opportunities  for  preventing  disputes  and  resolving  disputes 
without  litigation  to  the  representative  of  their  sector  on  the  Advisory  Committee,  (see 
membership  list  on  next  page),  or  to  the  Chair,  Stephen  Fram,  by  October  31,  1994. 

In  November  1994,  industry  representatives  on  the  Advisory  Committee  will  begin  meeting  to 
assess  the  industry's  views  and  to  make  its  recommendations  to  the  Attorney  General  and  the 
industry. 
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TOO  MANY  DISPUTES! 


TOO  MUCH  LITIGATION! 

SUMMARY  OF  THE  DISCUSSION  PAPER 

THE  PROBLEMS 

I.  THERE  ARE  TOO  MANY  CONSTRUCTION  DISPUTES. 

II.  TOO  MANY  CONSTRUCTION  DISPUTES  BECOME  LAWSUITS. 

I.  THE  PROBLEM:  TOO  MANY  DISPUTES 

-  THE  TEN  LEADING  CAUSES 

1.  Risks  are  misallocated.  Owners  seeking  the  "best  deal"  demand  contract  provisions  which 
allocate  to  contractors  and  design  professionals  risks  beyond  their  control.  Contractors 
allocate  to  subcontractors  risks  beyond  their  control.  (Discussed  at  page  8) 

2.  High  expectations  -  insufficient  financing.  (Discussed  at  page  9) 

3.  Contract  documents  are  ambiguous.  (Discussed  at  page  9) 

4.  Contractor  who  bid  too  low  gets  project.  (Discussed  at  page  10) 

5.  Poor  communications  between  project  participants.  (Discussed  at  page  11) 

6.  Inadequate  contractor  management,  supervision  and  coordination.  (Discussed  at  page  11) 

7.  Participants  failing  to  deal  promptly  with  changes  and  unexpected  conditions.  (Discussed 
at  page  11) 

8.  Team  spirit  is  lacking  among  participants.  (Discussed  at  page  12) 

9.  Some  or  all  project  participants  have  a  "macho"  or  litigious  mind-set.  (Discussed  at  page 
12) 

10.  Contract  administrators  are  not  given,  or  do  not  take,  responsibility  for  resolving  the  problem 
at  the  source.  (Discussed  at  page  12) 
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INDUSTRY  OPPORTUNITIES  FOR  PREVENTING  &  AVOIDING  DISPUTES 


Owners  should  structure  their  contracts,  so  that  risks  are  appropriately  allocated  to  ensure 
fair  bidding  and  to  reduce  disputes.  Consideration  should  be  given  to  using  a  risk-  allocation 
method  like  the  "Calgary"  method.  Owners  should  seek  the  assistance  of  the  construction 
associations  to  better  understand  the  appropriate  allocation  of  risks  with  respect  to  a  contract. 
(Discussed  at  page  13) 

Residential  owner/builders  should  strictly  comply  with  their  trust  obligations  to  trades  and 
suppliers  under  the  Construction  Lien  Act.  (Discussed  at  page  14) 

Owners,  especially  those  with  projects  in  the  Industrial,  Commercial  and  Institutional  sector, 
should  consider  providing  in  their  contracts  for  holdbacks  to  be  placed  in  a  joint  trust 
account  with  the  contractor  on  the  substantial  performance  of  the  contract.  (Discussed  at 
page  14) 

To  avoid  disputes  that  arise  because  of  unclear  contract  provisions,  a  Construction  Contracts 
Act  should  be  enacted  to  provide  the  law  to  govern  situations  that  are  not  dealt  with  in  a 
contract.  The  legislation  could  be  based  on  the  Canadian  Construction  Documents 
Committee’s  stipulated  price  standard  form  (CCDC-2).  (Discussed  at  page  15) 

For  residential  consumers  and  renovators,  contract  problems  could  be  avoided  by  contract 
information  being  provided  to  the  consumer  before  the  consumer  retains  a  contractor.  Where 
a  consumer  is  taking  out  a  building  loan,  Financial  institutions  should  consider  providing  the 
consumer  with  this  information.  (Discussed  at  page  16) 

The  Consumers  Association  of  Canada  -  Ontario  Division  should  consider  enhancing  its 
services  to  provide  consumers  with  contract  and  construction  information  and  advice. 
Consideration  should  be  given  to  funding  it  through  a  user-pay  system.  (Discussed  at  page 
16) 

To  address  the  problems  caused  by  inadequate  contractor  management,  supervision  and 
coordination,  on  major  projects  owners  should  consider  pre-qualification  of  technically 
capable  contractors  and  major  subcontractors.  (Discussed  at  page  17) 

"Partnering",  a  non-contractual  process  whereby  the  chief  executives  of  the  participants  and 
their  staffs  commit  their  organizations  to  a  non-confrontational  approach  to  achieving  quality 
construction,  on  time,  at  or  under  budget,  should  be  used  to  reduce  or  eliminate  disputes. 
There  is  now  partnering  expertise  in  Ontario.  (Discussed  at  page  18) 
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II.  THE  PROBLEM:  TOO  MANY  DISPUTES  BECOME  LAWSUITS 

-  CAUSES  AND  EFFECTS 


CAUSES  OF  LITIGATION 

Legal  rights  are  pursued  when  a  business  interests  approach  would  be  more  appropriate. 
( Discussed  at  page  21) 

Many  participants  in  construction  are  unaware  of  the  costs  of  litigation.  Many  participants 
do  not  appreciate  that  the  cost  of  litigating  construction  disputes  between  the  Small  Claim 
Court  limit  of  $6,000.00  and  $100,000.00  may  be  more  than  the  value  of  the  claim. 
(Discussed  at  page  22) 

Settlements  take  place  late.  Although  fewer  than  5%  of  the  actions  commenced  go  to  trial, 
many  settlements  take  place  after  most  of  the  costs,  and  many  of  the  adverse  effects,  have 
occurred.  (Discussed  at  page  26) 

Most  parties,  and  many  lawyers,  are  unaware  of  the  alternatives  to  litigation.  (Discussed  at 
page  26) 

Even  those  parties  and  lawyers  who  are  aware  of  the  alternatives  have  little  experience  with 
them  and  are  uncomfortable  about  using  them.  (Discussed  at  page  26) 

Some  litigation  lawyers  are  afraid  that  the  alternative  dispute  resolution  process  will 
prejudice  their  clients  by  prematurely  disclosing  a  case  that  is  not  yet  ready  for  trial. 
(Discussed  at  page  27) 

Some  clients  perceive  alternatives  to  court  as  weakness  and  compromise.  (Discussed  at  page 
28) 

Construction  disputes  often  involve  parties  who  have  no  direct  contractual  relationship, 
making  it  more  complex  and  difficult  to  use  alternatives  to  litigation.  (Discussed  at  page 
29) 

The  alternatives  to  litigation  are  not  perceived  as  being  readily  available.  (Discussed  at  page 
29) 

Construction  contracts  do  not  provide  adequately  for  non-court  resolution.  (Discussed  at 
page  28) 

Cases  frequently  go  to  lawyers  with  little  construction  law  experience  who  let  the  disputes 
drag  on,  instead  of  to  lawyers  who  specialize  in  construction  law  who  can  negotiate 
settlements  quickly.  (Discussed  at  page  29) 

Someone  benefits  from  delaying  a  resolution.  (Discussed  at  page  28) 
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EFFECTS  OF  LITIGATION 


Law  suits  and  threats  of  litigation  result  in  defensive  construction,  where  significant 
resources  are  diverted  from  building  structures  to  building  cases.  (Discussed  at  page  30) 

Litigation  after  a  major  project  often  ties  up  the  assets  and  credit  of  the  parties  for  longer 
than  the  project  took  to  build.  ( Discussed  at  page  30) 


INDUSTRY  OPPORTUNITIES  FOR  RESOLVING  DISPUTES  WITHOUT  USING  THE 
COURTS 

The  Construction  Law  Section  of  the  Canadian  Bar  Association  -  Ontario  should  consider 
requesting  the  Law  Society  of  Upper  Canada  to  establish  a  specialist  designation  in 
construction  law,  so  that  those  in  the  construction  industry  can  easily  identify  lawyers  with 
expertise.  ( Discussed  at  page  31) 

The  industry  and  construction  lawyers  should  become  familiar  with  the  major  ADR 
techniques,  including: 

mediation:  participants  in  a  dispute,  who  cannot  resolve  it  themselves,  hire  a  trained 
neutral  third  person,  to  help  them  come  to  an  agreement  to  resolve  the  dispute; 

arbitration:  where  agreement  cannot  be  reached,  the  participants  hire  a  trained  neutral 
third  person,  to  hear  and  determine  the  dispute  using  rules  appropriate  to  the  dispute. 
( Discussed  at  page  32) 

One  of  the  other  alternatives  to  court  is  the  Dispute  Resolution  Board.  A  board,  composed 
of  one  to  three  technical  experts,  is  retained  before  construction  gets  underway  to  familiarize 
itself  with  the  project,  to  go  to  the  project  on  a  regular  basis  to  get  reports  from  the  project 
managers  of  the  owner  and  the  contractor,  to  follow  its  development  on  site,  and  to  give 
advisory  opinions  with  respect  to  disputes  that  may  arise.  The  use  of  a  dispute  resolution 
board  should  be  considered  where  an  owner  is  undertaking  a  major  project.  ( Discussed  at 
page  33) 

The  Canadian  Bar  Association  -  Ontario  Sections  on  Construction  Law  and  on  Alternative 
Dispute  Resolution  should  jointly  consider  how  dispute  resolution  techniques  can  best  serve 
the  needs  of  the  construction  industry.  (Discussed  at  page  32) 

The  chief  executive  officers  of  owners/consumers  of  construction  services,  the  chief 
executive  officers  of  construction  companies,  the  chief  executive  officers  of  professional 
engineering  and  architecture  practices,  the  managing  partners  of  law  firms  doing  construction 
law,  the  financial  institutions,  the  insurers  to  the  industry  and  the  sureties  should  pledge  to 
use  alternatives  to  litigation  to  resolve  construction  disputes  wherever  possible.  The 
Arbitration  and  Mediation  Institute  of  Ontario,  the  Alternative  Dispute  Resolution  Section 
of  the  Canadian  Bar  Association  -  Ontario  and  the  Council  of  Ontario  Construction 
Associations,  should  establish  or  find  an  organization  to  obtain  and  store  pledges  to  use 
alternatives  to  litigation.  The  organizations  and  individuals  that  have  pledged  to  avoid 
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litigation  wherever  possible  should  be  broadly  publicized  in  the  industry.  ( Discussed  at  page 
34) 

The  Canadian  Bar  Association  -  Ontario,  Construction  Law  Section  and  Alternative  Dispute 
Resolution  Section,  should  consider  requesting  the  Law  Society  of  Upper  Canada  to  make 
continuing  education  about  dispute  resolution  alternatives  to  litigation  a  mandatory 
requirement  for  lawyers.  (Discussed  at  page  35) 

The  parties  to  construction  contracts  should  build  non-court  resolution  into  their  contracts 
by  adopting  those  in  the  new  Canadian  Construction  Documents  Committee’s  stipulated  price 
contract,  CCDC-2,  or  by  carefully  designing  their  own  resolution  provisions.  (Discussed  at 
page  35) 

Where  non-court  resolution  provisions  are  built  into  the  prime  contract,  they  should  also  be 
built  into  subcontracts.  (Discussed  at  page  35) 

Financial  institutions,  insurers  and  the  surety  industry  should  use  their  influence  in  the 
industry  to  promote  the  inclusion  in  contracts  and  subcontracts  of  detailed  provisions  for 
resolving  claims  through  mediation  and  arbitration  and  other  appropriate  ADR  techniques. 
(Discussed  at  page  36) 

A  single  focus  for  information  about  construction  industry  alternative  dispute  resolution, 
contract  provisions,  services  and  administration  would  make  it  easy  for  the  industry  to  use. 
(Discussed  at  page  37) 

The  industry  should  establish  construction  dispute  resolution  centres  to  inform  and  advise 
the  industry  about  non-court  resolution  and  to  administer  the  resolution  of  disputes.  This 
could  be  done  by  the  construction  associations  working  together  with  each  other,  their 
consumers  and  businesses  providing  alternative  dispute  resolution  services.  Standards  should 
be  established  for  the  education  and  training  of  mediators  and  of  arbitrators  who  are 
permitted  to  offer  their  services  through  industry  centres.  (Discussed  at  page  37) 

The  rules  for  mediation  and  arbitration  of  construction  disputes  should  be  standardized. 
(Discussed  at  page  37) 

The  Rules  of  Court,  a  practice  directive  issued  by  the  court,  or  the  Construction  Lien  Act, 
applicable  to  contested  construction  disputes  should  require  the  parties  to  participate  in 
private  mediation  as  early  in  the  litigation  process  as  is  practical,  if  the  parties  have  not 
made  serious  efforts  to  mediate  before  commencing  litigation.  Mediation  should  not  be 
required  in  proceedings  for  default  judgment  or  for  summary  judgment.  (Discussed  at  page 
39) 

The  Construction  Lien  Act  should  be  amended  to  permit  judges  to  refer  disputes  to  expert 
private  arbitrators  who  should  be  given  the  same  authority  as  is  now  given  to  Masters.  The 
amendment  should  provide  that  a  judge  may  refer  a  dispute  to  an  expert  private  arbitrator 
on  consent  of  all  the  parties.  (Discussed  at  page  40) 
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Consideration  should  be  given  to  the  appropriateness  and  cost  effectiveness  of  a  procedure 
for  referring  to  deputy  judges  of  the  Small  Claims  Court,  lien  claims  within  the  monetary 
jurisdiction  of  that  court.  (Discussed  at  page  41) 

The  Ontario  government  and  its  agencies,  as  one  of  the  largest  consumers  of  construction 
services,  should  pledge  to  provide  leadership  in  resolving  disputes  by  non-court  means.  It 
should  consider  adopting  techniques,  like  partnering,  for  preventing  disputes  on  all  medium 
and  large  contracts.  It  should  consider  adopting  a  policy  of  empowering  its  officials  in  the 
field  to  make  decisions  within  appropriate  limits.  It  should  consider  reviewing  all 
construction  contracts  it  now  uses  and  should  consider  providing  well-considered  mediation 
and  arbitration  provisions  in  all  construction  contracts  for  its  projects.  Ministers  and  Deputy 
Ministers  at  the  Ministries  of  Transportation,  Management  Board  of  Cabinet,  Environment, 
Housing  and  the  Attorney  General  should  consider  making  a  pledge  to  use  alternatives  to 
court  in  dealing  with  the  construction  industry  whenever  possible,  and  requiring  the 
government’s  contract  administrators  and  lawyers  to  use  mediation,  arbitration,  and  other 
alternatives  to  litigation  whenever  possible.  It  should  evaluate  the  use  of  alternatives  to 
litigation  and  share  its  experience  with  the  industry.  (Discussed  at  page  42) 
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THE  DISCUSSION  PAPER 


This  discussion  paper  does  not  represent  the  views  of  the  organizations  represented  on  die 
Advisory  Committee.  It  is  prepared  by  the  Advisory  Committee  to  promote  discussion  within 
the  construction  industry  and  related  organizations  and  interests.  The  organizations  represented 
on  the  Committee  have  undertaken  to  circulate  it  within  their  sector  of  die  industry  to  find  out 
what  people  within  their  sector  think.  The  members  of  the  committee  will  bring  those  views  to 
the  Advisory  Committee.  It  will  then  prepare  a  report  to  the  Attorney  General  and  the  industry 
setting  out  what  the  industry  as  a  whole  thinks  should  be  done. 

If  \ou  do  not  feel  xour  views  will  otherwise  be  considered  bx  the  Advisory 

Committees  xou  max  express  them  directly  to  the  Committee  bx  putting  them 

in  writins  and  sending  them ,  on  or  before  October  31,  1994s  to: 

Stephen  From,  Ministry  of  the  Attorney  General ,  Policy 

Develovment  Division,  7th  floor,  720  Bax  Street ,  Toronto ,  Ontario, 

M5G  2K1  or  to  fax  416/326-2699. 

PART  1:  INTRODUCTION 

The  Advisory  Committee  is  of  the  view  that  there  are  two  major  areas  of  concern: 

(a)  There  are  too  many  construction  disputes. 

(b)  Litigation  is  overused  as  a  means  of  resolving  disputes. 


The  Advisory  Committee  believes  that  it  is  not  sufficient  to  look  at  techniques  for  resolving 
disputes  out  of  court  It  is  necessary  also  to  look  for  the  major  causes  of  disputes  to  see  if 
changes  can  be  made  to  the  way  the  industry  behaves  that  will  reduce  the  number  of  disputes. 

Part  2  of  the  discussion  paper  considers  why  there  are  so  many  construction  disputes. 

Part  3  of  the  discussion  paper  sets  out  opportunities  for  preventing  and  avoiding  construction 
disputes. 

Part  4  looks  at  why  lawsuits  are  too  frequendy  used  to  resolve  disputes,  and  the  effects  of  using 
litigation  to  resolve  these  disputes. 

Part  5  sets  out  opportunities  for  resolving  disputes  without  going  to  court  and  at  the  early  stages 
of  litigation. 
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PART  2:  THE  PROBLEM  OF  TOO  MANY  DISPUTES 
-  THE  TEN  LEADING  CAUSES 

The  Advisory  Committee  is  of  the  opinion  that  there  are  ten  leading  causes  of  disputes  in 
Ontario.  These  are  similar  to  the  principle  causes  of  owner-contractor  disputes  in  the  United 
States  as  reported  in  the  CPR  Legal  Program,  to  Develop  Alternatives  to  Litigation,  Preventing 
and  Resolving  Construction  Disputes.  (Centre  for  Public  Resources  Inc.,  1992). 


[1]  Contract  provisions  which  unrealistically  shift  project  risks  to  parties 

WHO  HAVE  NO  CONTROL  OVER  THEM. 

Discussion 


Attempts  by  the  owner  to  shift  to  the  contractor  or  design  professional  certain  risks  over 
which  they  have  little  or  no  control  has  been  responsible  in  large  part  for  the  recent 
proliferation  of  disputes  and  litigation  in  the  construction  industry  in  the  U.S.  The  industry 
in  Ontario  reports  that  the  situation  is  similar  here. 

This  trend  has  been  particularly  widespread  among  public  owners.  Fixing  the  cost  of  the 
project  at  the  outset  and  avoiding  "surprises"  has  become  an  overriding  objective  of  many 
owners  and  their  lenders. 

Two  common  examples  are: 

No  damages  for  construction  delays.  Unless  access  restrictions  are  known,  contractors 
base  their  bids  on  the  assumption  that  they  will  have  full  access  to  the  site  and  that  the 
owner  will  not  interfere  with  the  contractor’s  work  schedule.  Delay  in  completion  of 
the  contractor’s  work  can  cause  substantial  additional  cost  to  the  contractor.  When 
delay  is  caused  by  the  owner  or  other  contractors,  the  contractor  normally  expects 
reimbursement  of  such  additional  costs.  Clauses  designed  to  preclude  such 
reimbursement  have  become  common. 

Differing  site  conditions.  Information  such  as  subsurface  data  is  commonly  furnished 
to  bidders  and  the  contractor  normally  expects  to  assert  a  claim  for  extra  compensation 
if  actual  conditions  differ  so  as  to  cause  additional  expense.  Contracts  now  often  seek 
to  require  the  contractor  to  assume  the  risk  of  all  differing  conditions. 

These  types  of  clauses  do  not  bring  the  satisfaction  the  owners  contemplate.  They  bring 
hidden  costs  including  restricted  bid  competition,  the  possible  need  to  replace  the  contractor 
who  goes  out  of  business  when  the  risk  becomes  a  reality,  higher  premiums  for  bonds,  and 
an  adversarial  owner-contractor  relationship  leading  to  lower  project  quality.  A  by-product 
is  increased  claims  and  disputes  that  result  in  costly  litigation. 

Owners  need  to  examine  carefully  the  financial  risks  and  the  risks  to  the  quality  of 
construction  that  may  result  from  a  contract  that  allocates  to  contractors  and  design 
professionals  risks  over  which  they  have  no  control.  In  short,  while  appearing  to  get  the 
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"best  deal",  the  owner  who  inappropriately  allocates  the  risk  often  gets  an  overpriced  deal 
or  a  project  ridden  with  disputes. 

Contractors  for  their  part  have  been  shifting  to  their  subcontractors  the  risk  that  they  may 
not  be  paid  by  the  owner.  "If  and  when"  payment  clauses  have  become  more  prevalent 
These  clauses  significantly  alter  the  legal  relationships  between  the  parties.  Some  lawyers 
argue  that  they  invalidate  the  contract.  Others  are  of  the  view  that  they  can  have  significant 
adverse  effects  on  the  subcontractors’  rights  on  labour  and  material  payment  bonds. 

[2]  Unrealistic  expectations  of  the  parties,  particularly  owners  who  have 

INSUFFICIENT  FINANCING  TO  ACCOMPLISH  THEIR  OBJECTIVES. 

Discussion 


In  boom  times,  the  owner’s  equity  in  a  project  decreases;  the  lenders  lend  more.  When 
problems  arise  there  is  a  drying  up  of  the  financing.  There  is  no  cushion  to  take  into 
account  the  inherent  risks  of  construction. 

A  major  example  of  this  is  in  the  residential  owner/builder  sector.  In  boom  times  some 
builders  have  not  complied  with  their  trust  obligations  under  the  Construction  Lien  Act. 
Financing  for  one  project  has  been  transferred  to  another  contrary  to  the  requirements  of  the 
Act  The  proceeds  of  sales  on  one  project  that  are  required  to  be  used  to  pay  the  trades  and 
suppliers  on  that  project  have  been  transferred  elsewhere.  The  collapse  of  the  new  home 
market  in  1990  has  resulted  in  trust  claims  and  litigation  as  financial  institutions  have  set  off 
credits  in  builders’  accounts  against  builders’  indebtedness  and  trades  and  suppliers  have 
sought  payment. 

Another  way  some  owners  have  attempted  to  address  their  problems  of  being  underfunded 
is  to  not  pay  for  sufficient  contract  administration  and  review  of  construction  by  their  prime 
consultants.  Cutting  comers  in  the  purchase  of  design  services  and  site  review  of 
construction  frequently  leads  to  inferior  construction  and  costly  after-construction  disputes. 


[3j  Ambiguous  contract  documents  (or  the  absence  of  documents). 
Discussion 


Ambiguities  are  disputes  waiting  to  happen.  This  is  especially  true  when  profits  are  low. 

The  industrial,  commercial  and  institutional  sectors  of  the  construction  industry  have  made 
giant  strides  in  improving  the  standards  of  contract  forms.  The  industry  through  the 
Canadian  Construction  Documents  Committee  has  established  a  very  high  standard  for  fixed- 
price  contracts.  This  form  of  documentation,  if  not  used  in  whole,  is  heavily  relied  on  by 
lawyers  developing  contracts  for  their  owner  clients.  This  contract,  CCDC-2,  has  been 
revised  (available  June,  1994)  to  move  the  industry  away  from  the  courts  and  into  other 
ways  of  resolving  disputes. 
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Even  though  the  standards  for  forms  of  contracts  in  the  ICI  sector  have  improved,  big 
projects  have  been  recently  done  without  a  proper  contractual  foundation.  Major  litigation 
has  resulted. 

In  the  residential  sector  failure  to  use  adequate  forms  of  contract  is  a  plague  inviting 
disputes.  Both  the  consumer-renovator  and  home  builder-trades  sectors  of  the  industry  have 
the  problem. 

In  the  builder-trades  sectors,  the  trades  have  compromised  their  own  payment  by  accepting 
contracts  with  extended  payment  terms.  Unlike  many  trades  in  the  ICI  sector,  the  trades  in 
the  residential  sector  historically  have  been  most  reluctant  to  work  together  on  matters  of 
common  interest.  As  a  result,  builders  have  been  able  to  get  trades  to  accept  contract  terms 
that  compromise  payment  of  the  trades. 

Major  efforts  have  been  made  by  the  Ontario  Home  Builders’  Association  to  provide 
guidance  with  respect  to  consumer-renovator  contracts.  It  is  not  easy  to  educate  consumers. 


[41  Contractors  who  bid  too  low. 
Discussion 


In  the  industrial,  commercial  and  institutional  sector,  contractors  are  now  knowingly  bidding 
on  contracts  with  no  margin  for  profit  and  sometimes  even  at  a  loss.  This  is  very  dangerous 
for  the  industry,  because  it  forces  good  contractors  to  resort  to  bad  practices,  or  go  out  of 
business.  It  produces  fertile  ground  for  claims,  disputes  and  litigation. 

Nobody  works  for  nothing.  If  someone  bids  at  cost,  the  profit  must  be  found  elsewhere. 
A  contractor  in  this  position  must  take  a  confrontational  approach  to  the  contract  and  allege 
as  many  items  as  extras,  or  items  not  required  under  the  contract,  as  imagination  permits. 
It  is  in  the  extras  that  profit  lies. 

Owners  who  take  a  bid  substantially  lower  than  most  others  frequently  have  a  contentious 
project. 

In  the  consumer-renovator  part  of  the  residential  industry  anyone  with  a  hammer  can  claim 
to  be  a  "renovator".  People  without  construction  management  experience  become  instant 
"renovators".  Most  of  these  people  have  no  idea  how  to  run  a  business,  what  costs  they  are 
incurring  or  how  to  estimate  prices.  Their  prices  are  often  well  below  the  cost  of  doing 
business.  When  they  recognize  this,  they  may  attempt  to  get  more  money,  walk  away  from 
the  job,  or  register  lien  claims.  Responsible  contractor/renovators  cannot  offer  prices  below 
the  cost  of  doing  business.  Consumers  who  buy  services  below  these  costs  may  be  buying 
a  peck  of  trouble. 

In  the  contractor-trades  part  of  the  residential  industry  when  builders  undertake  home- 
building  at  too  low  a  price,  they  may  attempt  to  transfer  losses  to  the  trades  and  suppliers. 
This  leads  to  litigation  for  breach  of  trust,  construction  liens,  and  warranty  claims  by  home 
buyers. 
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[5]  Poor  communications  between  project  participants. 

Discussion 

Construction  is  a  team  enterprise  that  depends  on  communication. 

Litigation,  threats  of  litigation  and  fear  of  litigation  have  a  chilling  effect  on  the  industry 
which  in  turn  reduces  the  communication  between  project  participants.  It  is  as  though 
everyone  is  thinking  "You  have  the  right  to  remain  silent.  Anything  you  say  can  and  will 
be  held  against  you." 

Failure  to  communicate  between  participants  results  in  misunderstandings  that  lead  to 
disputes  that  lead  to  litigation. 


[6]  Inadequate  contractor  management,  supervision  and  coordination. 
Discussion 


Where  profit  margins  on  a  contract  are  small  or  non-existent,  contractors,  unable  to  cut  the 
fixed  costs  associated  with  building,  will  reduce  the  costs  of  management,  supervision  and 
coordination. 

Where  any  contractor  may  bid  on  a  contract  that  requires  technical  expertise,  the  low  bidder 
may  be  incapable  of  performing  the  contract. 

Failure  to  provide  adequate  management,  supervision  and  coordination  will  result  in  poor 
quality  construction  which  in  turn  will  lead  to  litigation. 


[7]  Failure  of  participants  to  deal  promptly  with  changes  and  unexpected 

CONDITIONS. 

Discussion 

One  common  cause  of  the  failure  to  deal  promptly  with  changes  and  unexpected  conditions 
is  that  field  personnel  of  owners  and  contractors  often  have  not  been  given  the  authority  they 
need  to  resolve  disputes  quickly.  Failure  by  owners  and  contractors  to  empower  field 
personnel  to  make  decisions  they  are  competent  to  make  results  in  decisions  getting 
backlogged.  This  builds  distrust  and  uncertainty  at  the  job  site  where  many  other  steps  may 
depend  on  the  decisions.  Prompt  decisions  prevent  small  problems  from  escalating  into  big 
problems. 

Another  cause  is  the  change  in  the  way  that  the  industry  perceives  the  prime  consultant. 
Decisions  by  professional  engineers  and  architects  acting  as  prime  consultants  once  held 
great  persuasive  authority  on  construction  projects.  Although  they  were  retained  by  the 
owner,  the  industry  relied  on  them  to  live  up  to  their  responsibilities  as  professionals.  Their 
rulings  were  generally  accepted  as  the  resolution  of  a  claim. 
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The  litigation  orientation  of  the  industry  has  changed  the  industry’s  perception  of  the  prime 
consultant.  The  prime  consultant  is  now  often  perceived  as  the  owner’s  agent,  instead  of 
being  perceived  primarily  as  an  independent  professional.  In  addition,  the  prime  consultant 
may  be  more  hesitant  about  making  rulings.  Consultants  are  likely  to  become  parties  to 
litigation  and  a  consultant’s  decisions  are  made  in  light  of  potential  legal  liability  and 
insurance  consequences. 


[8]  A  LACK  OF  TEAM  SPIRIT  AMONG  PARTICIPANTS. 

[9]  A  "MACHO",  OR  LITIGIOUS,  MIND-SET  ON  THE  PART  OF  SOME,  OR  ALL,  PROJECT 
PARTICIPANTS. 

[10]  Contract  administrators  who  prefer  to  buck  a  dispute  to  a  higher  level 

-  OR  TO  LAWYERS  -  RATHER  THAN  TAKE  RESPONSIBILITY  FOR  RESOLVING  THE 
PROBLEM  AT  THE  SOURCE. 

Discussion 


Once  upon  a  time,  the  construction  business  was  done  by  people  whose  word  was  their  bond 
and  all  the  players  accepted  responsibility.  (Of  course,  many  still  do.) 

In  those  days,  everyone  was  committed  to  producing  a  quality  project,  on  time  and  within 
budget.  An  owner  knew  that  the  contractor  was  an  honest  person,  and  understood  the  need 
to  make  a  fair  profit.  The  contractor  knew  the  owner’s  needs,  and  could  openly  talk  about 
unexpected  situations  that  arose  in  the  course  of  construction.  The  architects  and  engineers 
knew  the  owner  and  contractor  and  worked  with  them  to  find  creative  and  effective  ways 
to  deal  with  unexpected  situations.  Subcontractors  took  pride  in  their  trade,  and  offered 
suggestions  for  improving  the  project.  Material  suppliers’  deliveries  were  timely.  Often  the 
unexpected  situations  became  opportunities  to  improve  the  project.  There  was  trust, 
openness  and  respect.  Everyone  was  dedicated  to  the  project.  No  one  spent  their  efforts  in 
gathering  evidence  to  defend  themselves.  Construction  was  a  source  of  pride  and  enjoyment. 
Payment  was  made  on  project  acceptance. 

Industry  spokespeople  report  that  is  infrequently  the  case  today.  Often  the  participants  do 
not  know  each  other.  The  contractor  has  usually  been  selected  almost  exclusively  on  the 
basis  of  price  and  not  primarily  on  the  basis  of  ability  to  deliver  a  quality  product  on  time 
and  at  budget.  With  little  or  no  margin  for  profit,  the  contractor  may  attempt  to  save  costs 
by  not  providing  staff  capable  of  managing,  supervising,  and  coordinating  the  project.  There 
is  little  communication  between  the  staffs  of  the  owner,  design  consultant  and  contractor. 
Openness  is  discouraged,  because  it  may  lead  to  disclosures  which  will  be  documented  as 
evidence  in  litigation.  Changes  resulting  from  claims  for  extras  are  not  resolved  promptly, 
and  the  participants  prepare  cases  for  after  the  completion  of  construction.  Threats  of 
litigation  go  back  and  forth. 

Confrontational  attitudes  are  contagious.  Reasonableness  is  seen  as  weakness.  Negotiations 
to  resolve  disputes  are  unproductive. 
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Construction  is  often  not  of  the  expected  quality,  projects  are  completed  late,  and  the  final 
costs  are  not  resolved  until  after  litigation  that  lasts  as  long  as  the  project  took  to  build. 


PART  3:  INDUSTRY  OPPORTUNITIES  FOR  PREVENTING  & 
AVOIDING  DISPUTES 

In  this  part  of  the  discussion  paper,  the  Advisory  Committee  presents  and  discusses  industry 
opportunities  to  prevent  and  avoid  disputes. 

OPPORTUNITY:  TO  PREVENT  DISPUTES  BY  APPROPRIATE  ALLOCATION  OF 

RISKS 

Owners  should  structure  their  contracts  so  that  risks  are  appropriately 

ALLOCATED  TO  ENSURE  FAIR  BIDDING  AND  TO  REDUCE  DISPUTES.  CONSIDERATION 
SHOULD  BE  GIVEN  TO  USING  A  RISK  ALLOCATION  METHOD  LIKE  THE  "CALGARY" 

method.  Owners  should  seek  the  assistance  of  the  construction  associations 

TO  BETTER  UNDERSTAND  THE  APPROPRIATE  ALLOCATION  OF  RISKS  WITH  RESPECT  TO 
A  CONTRACT. 

Discussion 


The  construction  associations  can  assist  an  owner  to  understand  the  project  from  the  perspective 
of  those  who  may  bid.  A  properly  structured  project  provides  for  the  appropriate  allocation  of 
risks.  This  benefits  contractor  members  of  the  construction  association  by  giving  them  a  level 
playing  field  on  which  to  calculate  their  bids  and  compete  with  one  another.  It  benefits  the 
owner  by  providing  a  reasonable  basis  for  choosing  a  contractor.  There  will  be  a  greater 
likelihood  of  quality  construction,  at  a  fair  price,  with  fewer  disputes. 

One  of  the  most  recent  methods  for  appropriate  risk  evaluation  is  called  the  Calgary  Method, 
after  the  university  where  it  was  developed.  The  purpose  of  the  method  is  to  make  the  price 
associated  with  each  significant  risk  visible  to  both  the  owner  and  the  contractor  by  isolating  the 
significant  risks.  To  be  effective,  it  requires  a  pre-qualified  list  of  bidders:- 

The  bid  documents  are  issued  to  the  qualified  bidders. 

The  bidders  review  documents  and  identify  the  significant  risks  which  they  feel  would  be 
inappropriate  for  them  to  take. 

The  owner,  consultant  and  bidders  meet  and  table  all  the  risks  that  the  bidders  have 
identified  as  significant. 

The  bid  package  asks  the  bidders  to  quote  a  base  price  which  excludes  all  the  significant 
risks.  The  bidders  then  price  each  significant  risk  separately,  that  is  the  price  to  include  that 
risk  in  their  contract. 

Before  the  tenders  close,  the  owner  prices,  that  is,  identifies  the  contingency  to  be  carried 
for  each  significant  risk  if  the  owner  retains  the  risk. 
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Tenders  close  and  the  bids  are  analyzed. 

The  contract  is  awarded  for  the  lowest  combination  of  base  bid  plus  the  premium  to  take  the 
risks  where  the  contractor’s  price  for  the  risk  was  lower  than  the  owner’s.  The  owner  retains  the 
risks  for  which  the  owner’s  price  for  retaining  the  risk  was  lower  than  that  of  the  contractor.  The 
owner  gets  the  very  lowest  price.  The  ownership  of  the  significant  risks  is  clear.  The  contract 
is  re-worded  to  reflect  the  reapportionment  of  risk. 


OPPORTUNITY:  TO  REDUCE  DISPUTES  CAUSED  BY  INADEQUATE  OWNER 

FINANCING 

Residential  owner/builders,  by  strictly  complying  with  their  trust 

OBLIGATIONS  TO  TRADES  AND  SUPPLIERS  UNDER  THE  CONSTRUCTION  LIEN  ACT,  COULD 
IMPROVE  CONFIDENCE  IN  THE  INDUSTRY,  COULD  REDUCE  DISPUTES  WITH  TRADES  AND 
SUPPLIERS,  AND  COULD  REDUCE  WARRANTY  PROBLEMS. 

Owners,  especially  those  with  projects  in  the  Industrial,  Commercial  and 
Institutional  sector,  should  consider  providing  in  their  contracts  for 

HOLDBACKS  TO  BE  PLACED  IN  A  JOINT  TRUST  ACCOUNT  WITH  THE  CONTRACTOR  ON  THE 
SUBSTANTIAL  PERFORMANCE  OF  THE  CONTRACT. 


Discussion 


Attorney  General  Marion  Boyd  has  announced  the  formation  in  October,  1993,  of  a  Working 
Group  on  Construction  Trust  Compliance.  She  is  bringing  together  the  organizations  interested 
in  this  problem  to  work  out  the  means  of  increasing  compliance.  The  organizations  participating 
are:  the  Canadian  Bankers’  Association;  the  Canadian  Surety  Association;  the  Ontario  Home 
Builders’  Association;  the  Greater  Toronto  Home  Builders’  Association;  the  Metropolitan  Toronto 
Apartment  Builders  Association;  the  Residential  Trade  and  Supply  Association  of  Ontario; 
Labourers’  International  Union  of  North  America,  Local  183;  the  Ontario  New  Home  Warranty 
Program;  the  Institute  of  Chartered  Accountants  of  Ontario;  the  Certified  General  Accountants 
Association  of  Ontario;  the  Society  of  Management  Accountants  of  Ontario;  the  Ontario 
Insolvency  Practitioners  Association. 

When  builders’  accounts  reflect  their  trust  obligations  to  their  trades  and  suppliers  under  the 
Construction  Lien  Act,  more  realistic  business  decisions  can  be  made  about  lending  to, 
guaranteeing  payment  by,  or  licensing  residential  builders. 

When  all  builders  comply  with  their  trust  obligations,  builders  will  have  a  more  level  playing 
field  on  which  to  compete  with  one  another. 

In  the  ICI  sector,  in  particular,  there  is  serious  concern  by  contractors  and  subcontractors  that  the 
owner  is  underfinanced  and  that  they  will  not  receive  from  the  owner,  after  the  lien  period  has 
expired,  the  10%  holdback  the  owner  is  required  to  retain  under  the  Construction  Lien  Act. 
Recently,  some  contractors  and  major  subcontractors  have  begun  to  file  construction  liens  to 
preserve  their  rights  to  the  holdback.  The  liens  further  delay  payment.  The  new  CCDC-2 
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contract  has  provisions  requiring  that  on  substantial  performance  of  the  contract  the  owner  pay 
the  holdback  into  a  trust  account  jointly  held  with  the  contractor  until  the  lien  period  has  expired. 
Interest  on  the  account  would  go  to  the  contractor  because  it  constitutes  services  and  materials 
supplied  to  the  project.  The  owner  and  the  financial  institution  that  is  funding  construction  have 
the  assurance  that  the  funds  are  available  to  satisfy  liens  that  are  preserved  before  the  end  of  the 
45  day  period  after  publication  of  the  notice  of  substantial  performance.  This  seems  like  a 
sensible  provision.  The  knowledge  that  the  money,  which  is  trust  money  under  the  legislation, 
is  in  a  joint  trust  account  would  establish  confidence  and  would  eliminate  unnecessary  recourse 
to  the  litigation  process. 


OPPORTUNITY:  TO  REDUCE  DISPUTES  BY  HAVING  CLEARER  CONTRACTS 
In  the  residential  sector,  trades  should  work  together  with  each  other  and 

THEIR  TRADE  ASSOCIATIONS  IN  DEVELOPING  AND  USING  CONTRACTS  WITH  REALISTIC 
PAYMENT  TERMS. 

Discussion 


Trades  in  the  residential  sector  have  accepted  extended  payment  terms  that  have  seriously 
compromised  their  payment.  Recently,  it  would  appear,  some  trades  in  the  residential  sector  have 
understood  that  they  must  work  together  on  matters  of  common  interest,  like  improving  the  terms 
of  payment  within  the  sector. 


OPPORTUNITY:  TO  AVOID  DISPUTES  THAT  ARISE  BECAUSE  OF  UNCLEAR 

CONTRACT  PROVISIONS 

A  Construction  Contracts  Act  should  be  enacted  to  provide  the  law  to 

GOVERN  SITUATIONS  THAT  ARE  NOT  DEALT  WITH  IN  CONTRACTS  BETWEEN 
OWNERS/CONSUMERS  AND  CONTRACTORS.  THE  LEGISLATION  COULD  BE  BASED  ON  THE 

Canadian  Construction  Documents  Committee’s  stipulated  price  standard 
form  (CCDC-2). 

Discussion 


In  many  areas  of  life,  legislation  fills  in  the  law  where  the  parties  do  not  have  a  specific 
agreement  to  the  contrary.  The  Sale  of  Goods  Act  and  the  provisions  of  the  Landlord  and  Tenant 
Act  applicable  to  commercial  tenancies  are  two  examples.  The  provisions  of  this  type  of 
legislation  are  the  legal  basis  for  resolving  disputes  where  the  parties  have  not  addressed  the  issue 
in  their  contracts. 

A  legislative  basis  for  construction  contracts  would  reduce  disputes  that  arise  from  ambiguous 
provisions  in  contracts. 

A  statutory  construction  contract  should  be  particularly  helpful  in  the  residential  sector.  The 
consumer-renovator  and  home  builder-trades  sectors  of  the  industry  frequently  do  not  have 
written  contracts,  and  some  of  those  they  have  are  inadequate.  Major  efforts  have  been  made 
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by  the  Ontario  Horae  Builders’  Association  to  provide  guidance  with  respect  to  consumer- 
renovator  contracts. 

The  statutory  provisions  could  provide  for  mediation  and  arbitration  of  disputes  where  that  is 
appropriate. 


For  residential  consumers  and  renovators,  contract  problems  could  be 

AVOIDED  BY  CONTRACT  INFORMATION  BEING  PROVIDED  TO  THE  CONSUMER  BEFORE  THE 
CONSUMER  RETAINS  A  CONTRACTOR.  WHERE  A  CONSUMER  IS  TAKING  OUT  A  BUILDING 
LOAN,  FINANCIAL  INSTITUTIONS  SHOULD  CONSIDER  PROVIDING  THE  CONSUMER  WITH 
THIS  INFORMATION. 

The  Consumers  Association  of  Canada  -  Ontario  Division  should  consider 

ENHANCING  ITS  SERVICE  TO  PROVIDE  CONSUMERS  WITH  CONTRACT  AND  CONSTRUCTION 
INFORMATION  AND  ADVICE.  CONSIDERATION  SHOULD  BE  GIVEN  TO  FUNDING 
IMPROVEMENTS  THROUGH  A  USER-PAY  SYSTEM. 


Discussion 


Through  the  Ministry  of  Consumer  and  Commercial  Relations,  government  has  attempted  to 
provide  information  about  construction  to  the  consumer  of  residential  renovations.  It  is  difficult 
for  information  to  reach  consumers  at  the  right  time.  When  they  are  not  considering  a 
renovation,  information  is  not  absorbed.  After  the  renovation  has  started,  it  is  too  late. 

It  has  been  suggested  that  information  be  supplied  when  an  application  for  a  building  permit  is 
made.  While  it  is  possible  to  supply  information  at  this  point,  the  suggestion  does  not  resolve 
the  problem  because  most  owners  have  already  retained  a  contractor. 

Where  consumers  are  financing  a  renovation,  information  could  be  provided  by  the  financial 
institution.  An  information  kit  could  be  developed  in  consultation  with  the  Consumers 
Association  of  Canada  -  Ontario  Division  and  the  Ontario  Home  Builders’  Association.  The 
information  might  include  a  copy  of  a  good  renovation  contract,  like  the  one  produced  by  the 
Ontario  Home  Builders’  Association.  It  should  also  provide  information  about  an  owners’  rights 
and  responsibilities  under  the  Construction  Lien  Act  The  consumer  could  be  informed  about 
dispute  resolution  choices  of  mediation,  arbitration  and  small  claims  court. 

If  consumers  have  questions,  the  Consumers  Association  of  Canada  -  Ontario  Division  would 
appear  to  an  appropriate  organization  to  respond.  However,  the  organization  does  not  now  have 
the  resources  to  provide  this  service. 

The  use  of  such  commercial  techniques  as  a  "900"  telephone  number,  where  the  consumer  of  the 
advice  pays  through  the  call,  should  be  considered. 
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OPPORTUNITY:  TO  ADDRESS  THE  PROBLEM  CAUSED  BY  INADEQUATE 

CONTRACTOR  MANAGEMENT,  SUPERVISION  AND 
COORDINATION 

For  major  projects  there  should  be  pre-qualification  of  technically 

CAPABLE,  CONTRACTORS  AND  MAJOR  SUBCONTRACTORS. 

Discussion 


Pre-qualification  of  contractors  and  major  subcontractors  is  a  hotly  contested  idea  in  the 
construction  industry.  At  one  level,  it  appears  to  be  common  sense.  If  someone  needs  their  gall 
bladder  removed  they  would  only  allow  a  surgeon  with  expertise  in  the  field  perform  the 
operation.  No  one  else  would  be  permitted  to  bid.  No  one  else  would  inspire  confidence  that 
they  could  make  appropriate  arrangements,  perform  the  surgery,  supervise  support  staff  and 
coordinate  the  services  to  assist  in  the  patient’s  recovery. 

It  would  seem  reasonable  to  expect  that  on  a  major  construction  project  the  chances  of  having 
a  quality  product,  on  time  and  at  the  agreed  price  would  be  enhanced  by  restricting  those  who 
could  bid  on  the  contract  to  technically  capable  contractors  with  technically  capable  major 
subcontractors.  Internationally,  this  is  becoming  a  requirement  for  those  who  wish  to  compete. 
International  standards  for  technical  competence  have  been  established  and  are  being  met  by 
some  Ontario  contractors. 

Opposition  to  pre-qualification  exists  for  several  reasons.  Training  to  become  a  contractor  is 
totally  different  from  training  for  other  specialists.  Surgeons  have  a  prescribed  minimum 
requirement  to  qualify  and  a  prescribed  route  to  attain  qualifications.  Contrasted  with  this  are 
the  varied  backgrounds  of  those  who  become  contractors.  Technical  competence  often  comes 
by  starting  with  small  jobs  and  progressing  to  major  projects.  If  pre-qualification  is  established, 
how  can  those  who  are  not  now  pre-qualified  contractors  get  the  more  complex  jobs  needed  to 
get  pre-qualified?  If  only  a  few  contractors  and  subcontractors  are  pre-qualified,  it  is  argued, 
monopolistic  practices  will  drive  prices  up. 

These  questions  can  be  addressed.  Owners  can  pre-qualify  contractors  for  different  types  and 
value  of  work.  As  a  smaller  contractor  gains  experience  and  resources,  the  contractor  can  move 
up  the  pre-qualfication  ladder. 

The  free-enterprise,  rags  to  riches,  value  system  is  very  strong  in  the  construction  industry. 
These  values  conflict  with  the  type  of  pre-qualification  that  has  existed  in  the  past. 
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OPPORTUNITY:  TO  ADDRESS  THE  PROBLEMS  OF  POOR  COMMUNICATIONS, 

FAILURE  TO  DEAL  PROMPTLY  WITH  CHANGING 
CONDITIONS,  LACK  OF  TEAM  SPIRIT,  ’’MACHO”  MIND-SET, 
CONTRACT  ADMINISTRATORS  WHO  PREFER  TO  BUCK  A 
DISPUTE  TO  A  HIGHER  LEVEL  -  OR  TO  LAWYERS  -  RATHER 
THAN  TAKE  RESPONSIBILITY  FOR  RESOLVING  THE 
PROBLEM  AT  THE  SOURCE. 

"Partnering”  a  non-contra ctual  process  whereby  the  chief  executives  of 

THE  PLAYERS  AND  THEIR  STAFF  COMMIT  THEIR  ORGANIZATIONS  TO  A  NON- 
CONFRONTATIONAL  APPROACH  TO  ACHIEVING  QUALITY  CONSTRUCTION,  ON  TIME,  AT  OR 
UNDER  BUDGET,  SHOULD  BE  USED  TO  REDUCE  OR  ELIMINATE  DISPUTES.  THERE  IS  NOW 
EXPERTISE  IN  ONTARIO. 

Discussion 


Partnering,  a  technique  that  originated  with  the  United  States  Corps  of  Engineers,  has  been 
spreading  rapidly  across  the  United  States  and  has  been  used  in  Ontario  in  1993. 

Partnering  is  not  a  contract.  It  does  not  change  the  process  for  obtaining  and  evaluating  bids  or 
making  contracts.  While  contracts  establish  the  legal  relationships  between  the  participants,  the 
partnering  process  establishes  how  they  will  work  together. 

Partnering  is  based  on  a  recognition  of  the  unique  nature  of  construction.  Construction  is  an 
enterprise  calling  for  the  timely  assembly  and  deployment  of  a  vast  array  of  ideas,  designs, 
people,  machinery  and  materials,  to  realize  a  common  objective.  Partnering  is  a  strategy  those 
responsible  for  construction  develop  together  to  create  an  environment  where  trust  and  teamwork 
prevent  disputes,  foster  a  cooperative  bond  to  everyone’s  benefit,  and  lead  to  the  completion  of 
a  successful  project.  Partnering  is  an  evolving  concept  that  can  be  tailored  to  projects  both  public 
and  private  of  all  sizes. 

The  U.S.  construction  industry  believes  partnering  is  an  amazingly  successful  technique.  In 
Kentucky  and  some  other  states,  every  government  construction  contract  is  partnered.  Huge 
corporations  like  Dupont  partner  all  their  construction  contracts.  Owners  are  finding  partnering 
an  effective  approach  to  getting  quality  construction  on  time  and  at,  or  under,  budget.  Litigation 
is  eliminated  or  minimized.  The  Ontario  General  Contractors  Association,  the  Consulting 
Engineers  of  Ontario  and  the  Ontario  Association  of  Architects  have  agreed  to  support  and 
promote  partnering  of  construction  in  Ontario. 

Until  the  summer  of  1993,  no  Canadian  experience  or  expertise  existed.  The  Ontario  Ministry 
of  Transportation  has  taken  the  lead  in  bringing  partnering  to  Ontario  and  Canada.  Other 
ministries,  and  other  public  sector  organizations,  are  now  using  the  expertise  to  partner  projects. 
All  partnering  arrangements  are  not  identical,  but  here  is  a  typical  example: 

a.  An  organization  gets  educated.  An  owner’s  senior  manager  learns  about  partnering,  educates 
the  organization,  and  gets  a  strong  commitment  from  the  organization  and  its  senior 
managers. 
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b.  Make  partnering  intentions  clear.  In  the  project  specifications,  the  owner  announces  its 
intention  to  encourage  the  foundation  of  a  voluntary-project  partnership  with  the  contractor 
and  subcontractors,  describes  what  it  involves,  and  makes  it  clear  that  the  costs  associated 
will  be  agreed  to,  and  shared,  by  the  parties  with  no  change  in  the  contract  price. 

The  owner  explains  that  a  major  purpose  is  the  resolution  of  project  problems  in  a  timely, 
professional,  and  non-adversarial  manner.  The  owner  expresses  the  intention  that  problems 
be  resolved  by  negotiation  and  mediation  and  other  voluntary,  non-binding  ADR  techniques 
to  minimize  confrontation  and  eliminate  litigation. 

The  owner’s  CEO  may  follow  this  up  by  giving  an  explanation  of  the  concept  in  a  letter  to 
CEO’s  on  the  bid  list. 

c.  Commitment  from  top  management  at  the  start.  The  owner’s  CEO  arranges  an  early  meeting 
to  discuss  partnering  with  the  CEO  of  the  awardee.  Commitment  at  this  level  is  essential 
for  partnering  to  achieve  its  potential.  Upon  agreement,  each  player  will  designate  a 
partnering  leader.  These  leaders  will  meet  at  a  neutral  site  to  get  to  know  one  another  as 
individuals  and  to  plan  a  partnering  workshop. 

d.  The  partnering  workshop.  As  soon  as  possible  before  problems  arise,  a  partnering  workshop 
is  held  at  a  neutral  site  away  from  the  job  site  and  away  from  the  atmosphere  of  all  the 
organizations. 

Attending  are  those  who  will  be  actually  involved  in  contract  performance  and  those  with 
decision-making  authority.  These  might  include  the  contractor’s  area  manager,  project 
manager,  superintendent  and  project  engineer;  the  architect/engineer’s  chief  designer, 
construction  administrator  and  consultants;  subcontractors’  manager  or  representative;  and, 
depending  on  the  project,  special  participants  such  as  a  representative  from  a  testing 
laboratory.  Use  of  a  neutral  partnering  facilitator  to  coordinate  and  lead  the  workshop  has 
proven  effective. 

In  the  ideal  world  of  "once  upon  a  time",  construction  people  knew  each  other.  They  lived 
in  a  smaller  community,  held  common  understandings  about  their  roles  and  shared  values 
about  construction.  The  workshop  is  designed  to  begin  to  create  that  smaller  community  for 
the  job  site. 

One  of  the  tilings  the  people  at  the  workshop  do  is  build  their  partnering  charter.  These  are 
the  mutual  goals  the  players  have  for  the  project,  such  as  limiting  cost  growth,  limiting 
review  periods  for  contract  submittal,  early  completion,  minimizing  paperwork  generated  for 
case  building  and  posturing,  and  no  litigation.  Making  the  construction  project  an  enjoyable 
process  may  be  part  of  the  charter.  The  charter  not  only  is  a  commitment  to  partnering,  but 
also  can  be  used  as  the  scale  against  which  the  players  can  evaluate  how  well  the  partnership 
is  going.  The  ceremonial  signing  of  the  charter  by  the  key  people  is  important  to  bond 
everyone  to  the  partnership. 

The  people  at  the  workshop  also  develop  a  problem  resolution  process,  a  decision-making 
ladder.  The  authority  of  people  to  make  decisions  within  each  of  the  organizations  is  clearly 
identified  along  with  the  limits  of  their  authority.  Personnel  in  each  of  the  organizations 
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with  similar  authority  form  a  step  in  the  decision-making  ladder.  This  makes  it  clear  to 
everyone  the  level  at  which  disputes  of  different  kinds  should  be  resolved.  This  approach 
results  in  the  empowerment  of  front  line  employees  to  resolve  most  disputes. 

The  people  at  the  workshop  set  up  a  way  of  evaluating  how  they  are  working  together, 
openly  discuss  risks  and  potentially  difficult  areas  of  the  project,  and  work  out  how  to 
approach  these  potential  pitfalls.  Understanding  other  players’  risks  and  concerns,  and  seeing 
where  one’s  portion  of  die  contract  fits  in  relation  to  another’s,  help  to  build  the  essential 
team  attitude.  In  the  process,  individuals  grow  to  know  and  understand  the  personalities  with 
which  they  will  be  working  before  problems  have  arisen. 

e.  Periodic  evaluation.  Formal,  periodic  evaluation  revives  the  relationships  and  attitudes 
created  in  the  workshop.  It  also  helps  to  keep  the  project  on  target  by  looking  back  at  the 
goals  and  assessing  progress  in  relation  to  those  goals. 

f.  Occasional  escalation  of  an  issue.  Conflicts  are  inevitable  in  any  project.  The  objective  is 
to  ensure  that  the  fastest  possible  decision  is  made  at  the  lowest  possible  level.  The 
decision-making  ladder  established  at  the  workshop  identifies  where  decisions  can  be  made. 
Where  a  decision  exceeds  the  authority  of  people  at  one  step  of  the  ladder  personnel  are 
encouraged  to  escalate  to  the  next  step  of  management  the  issues  they  are  unable  to  resolve 
themselves.  Escalation  saves  time  and  money.  It  may  prevent  the  players  from  taking  a 
rigid  position  and,  thus,  keep  a  relatively  minor  issue  from  becoming  a  claim.  Most 
importantly,  it  may  preserve  the  working  relationship  of  the  key  personnel. 

g.  Final  evaluations  and  celebration.  Final  evaluations  are  a  way  of  learning  from  the 
experiences  of  the  project.  Celebrations  are  celebrations. 

The  construction  industry  has  evolved  into  an  adversarial,  confrontational  business  with. 

everyone’s  energies  misdirected  away  from  the  goal  of  constructing  a  quality  product,  on  time 

and  within  budget.  Partnering  shifts  the  mind-set  of  the  players  back  to  what  a  project  is  about. 
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PART  4:  THE  PROBLEM  -  TOO  MANY  DISPUTES  BECOME 
LAWSUITS  -  CAUSES  AND  EFFECTS 

Disagreements,  and  even  disputes,  are  part  of  the  construction  process.  Site  conditions  are 
different  from  those  expected,  materials  unexpectedly  do  not  work,  mistakes  are  made.  What 
should  be  done  to  resolve  disputes? 

Litigation  may  be  the  only  effective  course  of  action.  For  example,  where  there  is  refusal  to  pay 
an  indisputable  debt  or  undeniable  damages  that  are  readily  calculable,  litigation  often  is  the  only 
means  to  obtain  payment. 

There  is  also  general  industry  agreement  that  the  courts  are  excellent  at  determining  contentious 
legal  principles,  ascertaining  fault  and  allocating  damages. 

However,  the  industry  is  unanimous  in  its  opinion  that  too  many  disputes  become  lawsuits. 
Disagreements  and  disputes  need  not  result  in  litigation.  Even  when  litigation  is  commenced, 
for  example  to  preserve  lien  rights  against  the  property,  disputes  could  be  resolved  without 
getting  to  court. 

This  part  explores  why  there  is  too  much  litigation  and  the  effects  litigation  has  on  the  industry. 


CAUSES  OF  LITIGATION 


Legal  rights  are  pursued  when  a  business  interests  approach  would  be  more 

APPROPRIATE. 


Discussion 


Many  people  in  the  industry  believe  that,  too  frequently,  those  in  a  construction  dispute  pursue 
their  legal  rights  at  the  expense  of  their  business  interests.  The  rights  oriented  approach  and  the 
business  interests  approach  are  both  valid  ways  of  evaluating  and  resolving  a  dispute.  Resolving 
a  dispute  often  involves  a  comparison  by  the  parties  of  the  possible  outcome  of  litigation  with 
settlement  opportunities.  Different  world  cultures  tend  to  differ  greatly  in  their  reliance  on  one 
or  other  form  of  analysis.  The  U.S.  construction  industry  over  the  last  two  decades  has  relied 
heavily  on  the  rights  oriented  approach.  In  contrast,  most  disputes  are  resolved  in  Japan  by 
taking  a  business  interests  approach.  The  two  approaches  are  very  different. 

A  rights  oriented  approach  is  a  rigorous,  logical  pursuit  designed  to  find  fault  and  to  allocate 
damages.  Relevant  to  this  endeavour  are  the  contract  between  the  parties,  the  statute  and  judge- 
made  law  and  the  facts  related  to  the  issue  of  wrongdoing  and  mitigation  of  loss.  Irrelevant  are 
such  matters  as  the  participants  working  relationship,  past  dealings,  future  dealings,  creative 
means  of  minimizing  loss  or  maximizing  overall  benefit,  the  participants’  non-financial  resources, 
the  overall  impact  of  litigation  on  the  costs  of  doing  construction. 
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A  business  interests  approach  is  a  creative  endeavour  to  use  the  resources  of  all  those  affected 
by  a  problem  to  eliminate  or  minimize  losses  resulted  from  the  problem  or  turn  a  potential  loss 
into  an  advantage.  While  fault  is  often  acknowledged  in  the  process  and  a  premium  paid  for 
mistakes,  that  is  not  the  object  of  the  approach. 

A  business  interests  approach  to  problem  resolution  once  was  normal  in  the  Ontario  construction 
industry.  The  industry  has  been  increasingly  focusing  on  a  legal  rights  approach  to  problem 
resolution.  It  is  important  for  people  in  the  industry  and  lawyers  serving  the  industry  to 
recognize  the  distinction  between  these  two  approaches  to  problem  resolution. 

Conflict  between  the  two  approaches  can  arise.  This  can  happen  when  industry  participants  seek 
their  lawyers’  advice  on  acceptance  of  a  proposed  settlement  that  results  from  an  early  business 
interests  based  resolution  of  a  dispute.  A  lawyer’s  task  is  to  provide  a  rights  oriented  evaluation, 
that  is,  to  provide  an  opinion  about  the  outcome  if  the  dispute  goes  to  court.  Early  negotiations 
or  mediation  between  the  parties  does  not  permit  the  lawyer  to  examine  all  the  documentation 
and  obtain  the  other  information  necessary  to  form  an  opinion  on  the  likely  success  of  the 
litigation.  From  a  rights  oriented  approach,  settlement  is  premature.  If  the  lawyer  advises 
settlement  and  the  client  later  becomes  dissatisfied  with  the  settlement,  the  client  could  claim  that 
the  lawyer  was  negligent.  However,  if  the  lawyer  advises  the  client  not  to  settle,  it  appears  that 
the  lawyer  is  pursuing  self-interests  and  promoting  litigation. 


Many  participants  in  construction  are  unaware  of  the  costs  of  litigation. 
Many  participants  do  not  appreciate  that  the  cost  of  litigating 
CONSTRUCTION  DISPUTES  BETWEEN  THE  SMALL  CLAIM  COURT  LIMIT  OF  $6,000.00  AND 
$100,000.00  MAY  BE  MORE  THAN  THE  VALUE  OF  THE  CLAIM. 


Discussion 


In  April  1993,  the  Ontario  government  raised  the  small  claims  court  limit  to  $6,000.00.  This  is 
permitting  many  disputes  between  residential  consumers  and  renovators  to  be  determined  at  low 
cost  in  this  court. 

The  costs  of  resolving  disputes  above  the  small  claims  level  varies  enormously.  In  some  cases, 
the  issues  in  dispute  are  simple  and  straightforward.  Claims  are  verifiable  and  there  is  no 
defence.  Settlement  or  judgment  is  swift  and  at  relatively  low  cost.  Other  cases  are  complex. 
There  is  no  direct  relationship  between  the  amount  being  claimed  and  the  cost  to  litigate  it. 
Everyone  in  the  industry  knows  of  cases  where  the  costs  of  litigate  a  dispute  have  exceeded  the 
amount  of  the  claim.  An  aggressive  litigation  strategy  will  frequently  increase  the  costs. 

David  I.  Bristow,  Q.C.,  and  Neil  J.  Perrier  of  Fraser  &  Beatty,  prepared  graphs  and  analysis  of 
a  $100,000.00  construction  suit  Many  construction  lawyers  are  of  the  opinion  that  the  suit 
described  represents  a  complex  case,  aggressively  pursued.  Anecdotal  evidence  from  construction 
lawyers  indicates  that  many  claims  under  $100,000.00  are  resolved  satisfactorily  at  a  reasonable 
cost.  The  graphs  and  analysis  are  included  here  to  demonstrate  to  the  industry  the  need  to 
consider  other  options. 
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COST  OF  A  $100,000.  CONSTRUCTION  LITIGATION: 
Fees  &  Disbursements  and  Opportunity  Cost 
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LITIGATION:  Fees  &  Disbursements 
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Original  Drafting  Affidavit  of  Witness  (&  Discovery  of  Discovery  of  Interlocutory  Preparation  Pre-trial  (Incl.  Preparation  Trial  (12)' 

Interviews  (2)  Pleadings  Documents  (3)  Experts)  Plaintiff  (5)*  Defendant  Motions  (10)  of  Experts  (4)  Memo)  (3)  for  Trial  (10) 

(incl.  Lien  &  Interviews  (4)  (6)* 


Schedule  A 


Lawyers'  Fees:  based  on  $2,000.00  per  man/day  or  $250.00  per  person/hour. 

Disbursements:  transcripts  for  examination  of  discovery  $6,000.00,  experts'  fees  at  $1,500.00  per  day. 

Opportunity  Cost:  (loss  of  opportunity  while  time  is  spent  concentrating  on  litigation)  $2,000.00  per 

person/day 


SteDS  to  Litiaation 

Lawyers' 

Person/Days 

Client's 

Person/Days 

1. 

Original  interview  including  Counterclaim 

2 

2 

2. 

Drafting  pleadings,  Statement  of  Claim, 
reply  and  defence  to  Counterclaim,  Claim 
for  Lien  and  Certification  of  Action 

2 

3. 

Obtain  and  review  documents  and  drafting  of 
Affidavit  of  Documents 

3 

5 

4. 

Interview  witnesses,  plaintiff's  main  witness, 
two  other  witnesses,  two  outside  trades 
(excluding  experts) 

4 

2 

5. 

Preparation  for  and  attendance  at  Examination 
for  Discovery  of  Plaintiff 

5 

6 

6. 

Preparation  for  and  attendance  at  Examination 
for  Discovery  of  defendant,  including  review 
of  defendant's  documents 

6 

1 

7. 

Interlocutory  Motions,  preparation  and  attendance 

10 

1 

8. 

Obtaining  and  reviewing  expert's  reports,  and 
interviewing  expert  witnesses,  including  review 
of  defendant's  expert's  reports. 

4 

_ 

9. 

Preparation  of  Pre-trial  Memorandum  and 
attendance  at  Pre-trial 

3 

- 

10 

Preparation  for  Trial,  including  legal  research 
and  memorandums,  preparation  of  plaintiff's 
witnesses,  including  experts,  preparation  of 
Cross-examination  of  defendant's  witnesses 

10 

5 

11. 

Trial,  including  opening  statements  (any 
preliminary  Motions),  plaintiff's  case,  defendant's 
cases,  and  closing  argument. 

1_2 

12 

TOTAL  PERSON/DAYS 

§ 1 
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As  the  authors  explain: 


The  graphs  represent  a  $100,000.00  claim  by  a  contractor  against  an  owner  for  balance 
due  and  owing  under  contract  and  extras  and  delays  occasioned  by  the  owner. 

There  is  a  $100,000.00  counterclaim  by  the  owner  against  the  contractor  for  deficiencies, 
unfinished  work,  and  delays  occasioned  by  the  contractor. 

The  hypothetical  construction  litigation  represented  on  these  graphs  includes  the  cost  to 
the  client  from  the  initiation  of  the  action  (original  interview  and  drafting  of  pleadings, 
including  claim  for  lien  and  certificate  of  action)  to  the  rendering  of  a  decision.  It 
includes  the  fees  of  experts  and  disbursements. 

While  the  lawsuit  portrayed  in  this  example  is  not  considered  typical,  this  example  does  illustrate 
that  the  cost  of  a  complicated,  hard-fought  construction  lien  case,  can  be  out  of  proportion  to  the 
potential  benefit. 


Fewer  than  5%  of  the  actions  commenced  go  to  trial.  However,  many 

SETTLEMENTS  TAKE  PLACE  AFTER  MOST  OF  THE  COSTS,  AND  MANY  OF  THE  ADVERSE 
EFFECTS,  HAVE  OCCURRED. 

Discussion 


The  good  news  is  that  most  suits,  95%  never  get  to  trial.  Some  are  abandoned.  Actions  where 
no  defence  is  filed  can  result  in  default  judgment  for  the  claimant,  without  trial,  or  with  a  trial 
only  of  the  amount  of  damages.  In  other  cases,  there  is  no  genuine  issue  for  trial  because  there 
is  no  merit  to  the  plaintiffs  claim  or  to  the  defence  and  the  court  can  give  summary  judgment. 
Most  of  the  remainder  are  settled. 

The  bad  news  is  that  most  settlements  come  after  Discovery.  Discovery  is  when  the  lawyers  get 
to  ask  the  other  side  the  critical  questions.  Examination  of  the  graphs  illustrates  that  by  the  end 
of  discoveries,  each  side  in  the  dispute  over  $100,000.00  has  spent  $50,000.00  on  lawyers’  fees. 
There  is  some  truth  to  the  statement  that  the  parties  will  settle  when  they  run  out  of  money  to 
pay  for  litigation. 

Up  to  now,  the  construction  industry  has  paid  little  attention  to,  and  put  little  resources  into 
getting  early  settlements. 


Most  parties,  and  many  lawyers,  are  unaware  of  the  alternatives  to 

LITIGATION. 


Even  those  parties  and  lawyers  who  are  aware  of  the  alternatives  have 

LITTLE  EXPERIENCE  WITH  THEM  AND  ARE  UNCOMFORTABLE  ABOUT  USING  THEM. 
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Some  litigation  lawyers  are  afraid  that  the  alternative  dispute  resolution 

PROCESS  WILL  PREJUDICE  THEIR  CLIENTS  BY  PREMATURELY  DISCLOSING  A  CASE  THAT 
IS  NOT  YET  READY  FOR  TRIAL. 

Even  those  parties  and  lawyers  who  are  aware  of  the  alternatives  have 

LITTLE  EXPERIENCE  WITH  THEM,  AND  ARE  UNCOMFORTABLE  ABOUT  USING  THEM. 


Discussion 


Mediation  is  a  relatively  new  technique  for  dispute  resolution.  Even  then  it  has  been  most 
connected  with  resolution  of  labour  disputes  and  family  disputes,  which  pose  very  different 
problems  and  may  require  different  skills.  Arbitration,  while  it  has  a  lengthy  history,  has  not 
been  used  much  in  Ontario,  except  to  resolve  labour  disputes.  Until  very  recently,  the  law 
schools  paid  little  attention  to  techniques  for  non-court  resolution  of  disputes. 

In  contrast,  lawyers’  education  is  court-focused  with  heavy  emphasis  on  the  law,  as  developed 
through  the  decisions  of  judges.  Students  engage  in  mock  trials  and  mock  appeals.  Most 
lawyers  in  the  construction  industry  have  had  little  exposure  to  mediation  or  arbitration  of 
construction  disputes. 

Some  Ontario  lawyers  have  taken  training  in  mediation  or  arbitration.  The  Canadian  Bar 
Association  -  Ontario  has  representatives  on  the  Advisory  Committee  from  both  its  construction 
law  and  alternative  dispute  resolution  sections.  The  first  joint  meeting  of  the  two  sections 
resulted  from  an  early  draft  of  this  paper. 

The  Law  Society  of  Upper  Canada,  the  governing  body  of  Ontario  lawyers,  has  had  a  very 
knowledgable  committee  examine  the  issues  and  make  recommendations  for  increasing  lawyer 
awareness  of  means  of  dispute  resolution  other  than  litigation.  For  the  Law  Society  and  for 
lawyers,  the  issue  is  the  future  role  of  lawyers:  are  they  to  become  dispute  resolution  experts, 
or  to  remain  legal  advisers  and  litigators?  One  practical  issue  for  the  Law  Society  is  whether  the 
rules  of  professional  conduct  should  require  lawyers  to  inform  and  advise  clients  about  the 
alternatives  to  litigation,  particularly  in  areas  of  law  like  construction  and  commercial  disputes. 
Changes  to  the  rules  are  being  considered. 

Some  lawyers  fear  that  alternative  dispute  resolution  techniques,  with  their  emphasis  on  frank 
discussions  between  the  parties,  will  prejudice  their  clients’  cases,  even  though  the  disclosures 
made  in  mediation  cannot  be  used  in  the  litigation  process.  The  fear  expressed  by  these  lawyers 
also  indicates  areas  of  potential  conflict  between  the  rights  oriented  approach  to  resolution  of  a 
dispute  for  which  lawyers  are  retained  and  the  business  interests  approach  that  may  form  the 
basis  for  a  mediated  solution.  (Discussed  at  page  21) 

Lawyers  who  favour  mediation  and  arbitration  point  out  that  using  alternative  dispute  resolution 
techniques  means  many  clients  who  are  now  without  practical  remedies  can  be  served. 

Lack  of  experience  with  mediation  and  arbitration  by  clients  and  their  lawyers  perpetuates  the 
over-use  of  litigation.  Lawyers  often  do  not  advise  their  clients  about  the  alternatives  and  clients 
do  not  demand  that  other  approaches  be  attempted. 
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Some  clients  perceive  alternatives  to  court  as  weakness  and  compromise. 


Someone  benefits  from  delaying  a  resolution. 


Discussion 


A  story  told  by  many  construction  litigation  lawyers  is  one  where  a  lawyer  takes  a  course  on 
mediation  and  arbitration  and  enthusiastically  advises  a  client  to  try  them.  The  client  fires  the 
lawyer  for  not  being  sufficiently  committed  to  the  client’s  interests. 

It  is  likely  that  there  is  some  truth  to  the  story.  Some  clients  have  adopted  a  litigation-oriented 
stance. 

It  is  also  true  that  the  story  serves  to  keep  lawyers  from  advising  on  alternatives  to  litigation  for 
fear  of  losing  their  clients. 

Litigation  favours  those  who  have  the  resources  to  fund  it.  This,  in  part,  gives  rise  to  the  "golden 
rule"  of  construction,  "the  person  with  the  gold  makes  the  rules".  Of  course,  the  market  system 
puts  a  price  on  unreasonable  behaviour.  Bids  reflect  the  known  approach  of  the  consumer  of 
services  to  fair  dealing. 

Gregory  Rose  in  a  1991  paper,  "Alternative  Dispute  Resolution  Mechanisms  and  Contract 
Settlement"  Secretariat  Report  the  Construction  Industry  Development  Council,  Ottawa,  says 
estimates  are,  that  as  much  as  20%  of  the  cost  of  construction  in  the  1980’s  is  attributable  to  the 
impact  of  litigation.  These  costs  come  in  the  form  of  premiums  on  errors  and  ommissions 
insurance  and  on  bonds,  lost  time,  higher  material  prices,  higher  bids  from  contractors  and 
subcontractors  who  must  calculate  risk  of  litigation  into  the  price  of  their  services. 


Construction  contracts  do  not  provide  adequately  for  non-court 

RESOLUTION. 


Discussion 


The  lack  of  lawyer  and  client  awareness  about  non-court  resolution  techniques,  and  fears  about 
them,  have  resulted  in  contracts  that  have  generally  failed  to  provide  adequate  means  of  resolving 
disputes  without  going  to  court. 

Most  significant  stipulated  price  contracts  are  patterned  on  the  Canadian  Construction  Documents 
Committee’s  standard  form  (CCDC-2).  This  has  been  an  industry  standard  for  a  balanced 
contract.  It  too  has  in  the  past  paid  lip  service  to  non-court  resolution  by  merely  mentioning 
voluntary  arbitration. 
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The  alternatives  to  litigation  are  not  perceived  as  being  readily  available. 


Discussion 


Arbitration  and  mediation  services  are  readily  available.  The  Arbitration  and  Mediation  Institute 
of  Ontario  (AMIO)  will  make  the  administrative  arrangements  for  these  services.  It  has  a  roster 
of  members  that  includes  architects,  professional  engineers,  other  construction  experts  and 
lawyers  with  construction  law  expertise. 

The  AMIO  has  rules  for  the  conduct  of  mediation  and  arbitration  that  are  applicable  to 
construction  dispute  arbitration. 

There  are  a  considerable  number  of  trained  mediators  and  arbitrators  in  private  firms.  There  are 
former  judges  who  are  available  to  resolve  disputes. 

However,  these  services  are  not  as  familiar  as  the  court  process.  Their  availability  is  not  part  of 
the  thinking  on  the  job  site. 

This  is  particularly  true  in  those  parts  of  Ontario  where  they  would  be  most  useful.  In  the  areas 
outside  the  Greater  Toronto  Urban  Area,  many  of  the  older  attitudes  that  favour  non-litigious 
ways  of  resolving  disputes  still  predominate.  However,  in  these  places  where  attitudes  favour 
them,  the  services  are  less  available. 


Cases  frequently  go  to  lawyers  with  little  construction  law  experience 

WHO  LET  THE  DISPUTES  DRAG  ON,  INSTEAD  OF  TO  LAWYERS  WHO  SPECIALIZE  IN 
CONSTRUCTION  LAW  WHO  CAN  NEGOTIATE  SETTLEMENTS  QUICKLY. 

Construction  involves  many  complex  businesses.  Construction  law  is  complex.  For  a  lawyer  to 
assist  a  client  with  a  construction  dispute,  the  lawyer  must  appreciate  the  facts,  the  situation  and 
the  law  related  to  the  dispute.  There  are  specialists  in  construction  law  who  have  mastered  the 
law,  understand  the  relationship  of  the  various  construction  interests,  and  have  acquired  a  good 
understanding  of  the  construction  process.  When  the  construction  clients  all  have  retained 
experts,  quick  negotiated  settlements  often  result  Where  construction  clients  retain  lawyers  who 
are  not  experts,  they  do  not  get  the  best  advice.  Negotiated  settlements  take  longer.  Major 
players  in  the  industry,  and  many  players  in  major  construction  markets,  often  find  construction 
law  specialists.  However,  smaller  players  and  players  in  smaller  markets  often  do  not. 

The  Law  Society  of  Upper  Canada,  the  governing  body  of  Ontario  lawyers,  has  a  specialist 
designation  program  to  assist  the  public  to  find  specialists.  No  specialty  designation  exists  for 
construction  lawyers. 


Construction  disputes  often  involve  parties  who  have  no  direct  contractual 

RELATIONSHIP,  MAKING  IT  MORE  COMPLEX  TO  USE  SOME  ALTERNATIVES  TO  LITIGATION. 

Construction  often  involves  players  who  have  no  contractual  relations.  For  example,  the  design 
professional  usually  has  a  contract  with  the  owner,  and  the  general  contractor  has  a  contract  with 
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the  owner.  The  design  professional  has  no  contractual  relationship  with  the  contractor.  The 
owner  and  the  design  professionals  have  no  contractual  relationship  with  subcontractors.  The 
many  financial  and  insurance  interests  have  no  contractual  relationships  with  most  of  the  players. 

An  arbitration  clause  in  the  contractor’s  contract  will  not  bind  the  design  professional  to  an 
arbitrated  decision.  The  same  situation  pertains  with  respect  to  the  other  players  who  are  not 
contractually  bound  to  one  another. 

The  many  interests  that  may  be  involved  in  a  dispute  from  financial  institutions,  suppliers, 
subcontractors,  insurers,  sureties,  design  professionals  must  agree  to  participate  in  any  form  of 
dispute  resolution  other  than  court.  The  refusal  of  any  one  of  these  interests  to  participate  will 
make  the  alternative  ineffective. 

Litigation  allows  a  claimant  to  require  all  involved  parties  to  participate  whether  they  want  to  or 
not.  The  court’s  determination  is  binding  on  everyone.  Many  interests,  whether  their  role  is 
central  or  peripheral  to  a  dispute,  are  drawn  into  the  litigation.  While  the  industry  deplores 
multi-party  litigation  with  the  immense  quantities  of  documentation  and  massive  costs,  the 
numbers  of  these  cases  that  go  to  court  will  not  be  reduced  until  the  industry  becomes  committed 
to  using  dispute  avoidance  and  voluntary  dispute  resolution. 


EFFECTS  OF  LITIGATION 

Law  suits  and  threats  of  litigation  result  in  defensive  construction,  where 

SIGNIFICANT  RESOURCES  ARE  DIVERTED  FROM  BUILDING  QUALITY  STRUCTURES  ON  TIME 
AND  AT  COST,  TO  BUILDING  CASES. 


Discussion 


There  is  good  paper  and  bad  paper  in  the  construction  industry.  Good  paper  documents  the 
progress  of  the  project,  the  change  orders,  the  interactions  with  the  participants  in  the  project  with 
whom  they  have  contractual  relations  and  discussions  with  the  prime  consultant.  Bad  paper  is 
the  self-serving  memos,  the  accusations  and  cross-accusations  that  can  divert  resources  from 
construction  to  future  construction  litigation. 

It  is  equivalent  to  the  "defensive  medicine"  practised  by  physicians  in  the  United  States  where 
litigation  alleging  negligence  is  rampant.  "Defensive  construction"  is  likely  having  the  same 
economic  effects  on  the  price  of  construction  as  "defensive  medicine"  has  on  the  price  of  medical 
care  in  the  U.S.A.. 


Litigation  after  a  major  project  often  ties  up  the  assets  and  credit  of  the 

PARTIES  FOR  LONGER  THAN  THE  PROJECT  TOOK  TO  BUILD. 
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Discussion 


The  litigation  process  is  not  only  expensive  to  maintain,  the  lengthy  process  of  resolving  disputes 
erodes  or  destroys  the  credit  of  the  players  and  their  ability  to  finance  other  projects. 

The  cost  of  construction  is  inflated  by  litigation  that  affects  the  players,  even  when  there  are  no 
disputes  on  a  particular  project. 


PART  5:  INDUSTRY  OPPORTUNITIES  TO  RESOLVE  DISPUTES 
WITHOUT  USING  THE  COURTS 

OPPORTUNITY:  TO  SPEED  RESOLUTION  -  CONSTRUCTION  LAW  SPECIALIST 


The  Construction  Law  Section  of  the  Canadian  Bar  Association  -  Ontario 

SHOULD  CONSIDER  REQUESTING  THE  LAW  SOCIETY  OF  UPPER  CANADA  TO  ESTABLISH 
A  SPECIALIST  DESIGNATION  IN  CONSTRUCTION  LAW  SO  THAT  THOSE  IN  THE 
CONSTRUCTION  INDUSTRY  CAN  EASILY  IDENTIFY  LAWYERS  WITH  EXPERTISE. 


Discussion 

Construction  law  is  a  specialty.  It  requires  a  knowledge  of  complex  law  and  practice  and  the 
construction  industry. 

A  specialist  lawyer  can  come  to  a  quick  understanding  of  the  essence  of  a  simple  dispute.  Where 
the  parties  are  all  represented  by  experts,  settlements  of  disputes  often  can  be  quickly  arranged. 
Non-experts  seldom  serve  their  construction  clients  well. 

The  industry  should  be  able  to  readily  identify  specialists  in  construction  law.  The  Law  Society 
of  Upper  Canada,  the  governing  body  for  lawyers,  has  a  specialist  designation  program.  Such 
specialties  as  family  law  and  criminal  litigation  have  already  been  designated.  Construction  law 
practitioners  should  request  the  establishment  of  a  specialty  designation  to  improve  their  service 
to  the  construction  industry. 

If  a  specialist  designation  is  established,  government  lawyers  who  provide  construction  litigation 
services  should  be  eligible  for  the  designation  and  should  seek  to  qualify. 
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OPPORTUNITY:  TO  ADDRESS  LACK  OF  AWARENESS  BY  THE  INDUSTRY  AND 

CONSTRUCTION  LAWYERS  OF  THE  MAJOR  ALTERNATIVES 
TO  COURT 

The  industry  and  construction  lawyers  should  become  familiar  with  the 

MAJOR  ADR  TECHNIQUES,  INCLUDING: 

mediation:  participants  in  a  dispute,  who  cannot  resolve  IT  THEMSELVES, 

HIRE  A  TRAINED  NEUTRAL  THIRD  PERSON,  TO  HELP  THEM  COME  TO  AN  AGREEMENT 
TO  RESOLVE  THE  DISPUTE; 

ARBITRATION:  WHERE  AGREEMENT  CANNOT  BE  REACHED,  THE  PARTICIPANTS  HIRE 
A  TRAINED  NEUTRAL  THIRD  PERSON,  TO  HEAR  AND  DETERMINE  THE  DISPUTE  USING 
RULES  APPROPRIATE  TO  THE  DISPUTE. 

One  of  the  other  alternatives  to  court  is  the  dispute  resolution  board.  A 

BOARD,  USUALLY  COMPOSED  OF  THREE  TECHNICAL  EXPERTS,  IS  RETAINED  BEFORE 
CONSTRUCTION  GETS  UNDER  WAY  TO  FAMILIARIZE  ITSELF  WITH  THE  PROJECT,  TO  GO 
TO  THE  PROJECT  ON  A  MONTHLY  BASIS  TO  GET  REPORTS  FROM  THE  PROJECT  MANAGERS 
OF  THE  OWNER  AND  THE  CONTRACTOR,  TO  FOLLOW  ITS  DEVELOPMENT  ON  SITE  AND  TO 
GIVE  ADVISORY  OPINIONS  WITH  RESPECT  TO  DISPUTES  THAT  MAY  ARISE.  THE  USE  OF 
A  DISPUTE  RESOLUTION  BOARD  SHOULD  BE  CONSIDERED  WHERE  AN  OWNER  IS 
UNDERTAKING  A  MAJOR  PROJECT  THAT  WILL  CONTINUE  FOR  THREE  YEARS  OR  LONGER. 

The  Canadian  Bar  Association  -  Ontario  subsections  on  Construction  Law 
and  on  Alternative  Dispute  Resolution  could  jointly  consider  how  dispute 

RESOLUTION  TECHNIQUES  CAN  BEST  SERVE  THE  NEEDS  OF  THE  CONSTRUCTION  INDUSTRY. 


Discussion  of  Option 

The  Law  Society  of  Upper  Canada  Dispute  Resolution  Subcommittee  in  its  Report  produced 
definitions  of  different  dispute  resolution  techniques,  and  a  graph  showing  the  range  of  dispute 
resolution  techniques.  These  are  attached  as  Appendix  "A".  Two  techniques,  mediation  and 
arbitration,  are  receiving  much  attention  in  the  construction  industry  in  Canada  because  they  are 
provided  for  in  the  new  CCDC-2  fixed  price  contract. 

Mediation  can  be  useful  in  achieving  agreement  of  the  participants  at  any  stage  in  the  dispute. 
It  can  be  useful  to  help  the  participants  reach  a  business  interests  based  resolution  or  a  legal 
rights  based  resolution,  or  both.  In  a  business  interests  based  resolution,  the  mediator  can  assist 
the  participants  to  present  to  one  another  the  situation  from  their  perspective,  to  explore  the 
resources  available  to  remedy  the  problem,  to  consider  different  ways  the  problem  can  be 
resolved,  to  design  non-financial  means  of  gaining  restitution.  Mediation  can  also  be  useful  in 
assisting  the  parties  involved  in  litigation  who  cannot  agree  on  a  settlement,  to  agree  on  a  method 
of  conducting  the  litigation  that  is  relatively  quick  and  reasonably  priced.  For  example,  a  dispute 
may  be  about  the  interpretation  of  a  statutory  provision.  A  mediator  could  assist  the  parties  to 
agree  on  the  facts  and  on  the  damages  each  party  would  receive  depending  on  the  outcome  and 
to  have  their  lawyers  submit  the  legal  issue  for  resolution  by  the  court. 
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The  skill  of  a  mediator  is  a  vital  ingredient  in  achieving  success.  Training  in  mediation  is 
essential  Unlike  an  arbitrator  whose  task  is  to  hear  evidence  and  make  a  decision,  the 
mediator’s  task  is  to  get  the  participants  to  hear  and  understand  each  other  and  to  creatively  work 
at  finding  a  way  to  resolve  their  own  dispute.  A  successful  mediation  brings  the  participants 
together  and  creates  avenues  for  future  success. 

Arbitration  is  being  used  more  frequently  in  Ontario  to  resolve  commercial  disputes.  Attached 
as  Appendix  "C"  is  a  recent  article,  providing  the  results  of  the  Carson\Graham  Commercial 
Arbitration  Survey  -  1993,  "Arbitration:-  The  Proof  of  the  Pudding",  by  John  C.  Carson,  William 
C.  Graham  and  Wayne  C.  Carson.  Internationally,  it  is  a  dispute  resolution  method  frequently 
used.  One  impediment  to  arbitration  of  construction  disputes,  absence  of  industry  accepted 
arbitration  rules,  is  overcome  in  the  new  CCDC-2  documentation.  The  Arbitration  and  Mediation 
Institute  of  Ontario  intends  to  use  the  CCDC-2  rules.  Of  course,  the  parties  to  arbitration  are  free 
to  vary  the  rules. 

Training  in  arbitration  is  important  to  the  successful,  prompt  determination  of  a  dispute. 

If  an  owner  is  undertaking  a  major  project  lasting  several  years,  a  dispute  resolution  board  is 
probably  desirable.  They  have  been  used  on  tunnelling  contracts,  with  respect  to  hospital 
construction  and  other  major  projects  in  the  United  States  and  other  countries.  The  owner  and 
contractor  each  select  an  expert  and  can  accept  or  veto  each  other’s  choice,  and  the  two  experts 
choose  a  third.  Technical  expertise  in  the  field  of  construction  is  a  prerequisite.  The  board 
familiarizes  itself  with  the  project  before  construction  begins  and  follows  developments  on  site. 
Monthly  the  board  comes  to  the  site  for  a  meeting  with  the  owner’s  manager  and  the  contractor’s 
manager  and  they  describe  the  existing  situation.  Any  disputes  are  presented  to  the  board  for 
resolution.  The  decision  of  the  board  is  usually  not  binding  but  the  parties  may  agree  in  advance 
that  the  board’s  rulings  and  reasons  may  be  filed  in  any  litigation.  The  board  also  gives  informal 
advice  to  the  managers  that  can  lead  to  value  engineering.  In  Ontario,  the  Ministry  of 
Transportation  and  the  Toronto  Transit  Commission  are  considering  use  of  dispute  resolution 
boards  on  large  design/build  contracts. 

Costs  are  a  major  consideration.  Usually,  the  owner  and  contractor  split  the  costs.  A  major 
factor  in  their  favour  is  that  the  existence  of  the  expert  panel  seems  to  promote  a  high  degree  of 
cooperation  between  the  managers  and  the  organizations  involved.  In  this  way  boards 
compliment  the  use  of  "partnering". 

It  is  clear  that  the  construction  industry  does  not  feel  that  lawyers  are  now  rendering  the  best 
dispute  resolution  services  to  the  industry'.  Few  construction  contracts  contain  creative  dispute 
resolution  provisions.  Construction  lawyers  have  not  been  recommending  use  of  non-court 
dispute  resolution  techniques.  An  opportunity  exists  for  the  construction  lawyers  and 
professionals  involved  in  alternative  dispute  resolution  to  work  together  to  improve  the  choices 
for  the  industry. 


OPPORTUNITY:  TO  CHANGE  INDUSTRY  ATTITUDES,  SO  THAT  DISPUTE 

AVOIDANCE  AND  DISPUTE  RESOLUTION  THROUGH  NON¬ 
COURT  MEANS  ARE  SIGNS  OF  WISDOM  AND  STRENGTH 
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The  chief  executive  officers  of  owners/consumers  of  construction  services, 

THE  CHIEF  EXECUTIVE  OFFICERS  OF  CONSTRUCTION  COMPANIES,  THE  CHIEF  EXECUTIVE 
OFFICERS  OF  PROFESSIONAL  ENGINEERING  AND  ARCHITECTURE  PRACTICES,  THE 
MANAGING  PARTNERS  OF  LAW  FIRMS  DOING  CONSTRUCTION  LAW,  THE  FINANCIAL 
INSTITUTIONS,  THE  INSURERS  TO  THE  INDUSTRY  AND  THE  SURETIES  SHOULD  PLEDGE  TO 
USE  ALTERNATIVES  TO  LITIGATION  TO  RESOLVE  CONSTRUCTION  DISPUTES  WHEREVER 

possible.  The  Arbitration  and  Mediation  Institute  of  Ontario,  the 
Alternative  Dispute  Resolution  Section  of  the  Canadian  Bar  Association  - 
Ontario  and  the  Council  of  Ontario  Construction  Associations,  should 

ESTABLISH  OR  FIND  AN  ORGANIZATION  TO  OBTAIN  AND  STORE  PLEDGES  TO  USE 
ALTERNATIVES  TO  LITIGATION.  THE  ORGANIZATIONS  AND  INDIVIDUALS  THAT  HAVE 
PLEDGED  TO  AVOID  LITIGATION  WHEREVER  POSSIBLE  SHOULD  BE  BROADLY  PUBLICIZED 
IN  THE  INDUSTRY. 


Discussion 


The  Dispute  Avoidance  and  Resolution  Task  Force  (DART)  has  been  remarkably  successful  in 
the  United  States  in  changing  the  attitudes  of  the  construction  industry,  so  that  now  litigiousness 
is  seen  as  a  vice  to  be  avoided  and  not  a  sign  of  success. 

To  do  this,  it  has  employed  a  simple  means  —  a  pledge  to  use  dispute-avoidance  techniques  and 
non-court  dispute  resolution  wherever  possible.  DART  has  received  pledges  from  the  chief 
officers  of  major  corporations,  governments,  contractors,  design  professionals  and  the  major  law 
firms  in  the  United  States. 

It  follows  that  if  the  industry’s  leaders  are  committed  to  avoid  disputes  and  resolve  disputes 
without  litigation,  it  is  acceptable  for  the  rest  of  the  industry  to  do  so.  Seeking  a  mediated 
solution  is  no  longer  a  sign  of  weakness,  but  is  instead  a  sign  of  wisdom. 

On  a  practical  basis  the  pledge  serves  to  increase  willingness  to  participate  in  ADR  in  particular 
cases.  Experience  shows  it  works. 

When  everyone  is  threatening  lawsuits,  it  is  difficult  for  contractors  and  subcontractors  to 
evaluate  the  risk  of  dealing  with  a  truly  litigation-oriented  participant.  Where  litigation  is  the 
exception  and  not  the  rule,  contractors  and  subcontractors  will  more  readily  identify  and  quantify 
the  costs  of  doing  business  with  a  litigious  organization.  When  that  occurs,  litigation  will  not 
only  be  out  of  fashion  but  those  who  use  the  threat  will  pay  the  price  up  front. 

It  makes  sense  for  the  industry  in  Ontario  and  throughout  Canada  to  find  a  means  to  change 
industry  attitudes  here.  Perhaps  that  can  be  done  through  establishing  DART  in  Canada.  It 
would  seem  appropriate  for  a  group  of  interested  organizations  to  get  together  to  provide  the 
means  of  achieving  this  objective. 


OPPORTUNITY:  ENSURING  THAT  CONSTRUCTION  CLIENTS  GET  ADVISED 

ABOUT  ALTERNATIVES  TO  LITIGATION 
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The  Canadian  Bar  Association  -  Ontario,  Construction  Law  Section  and 
Alternative  Dispute  Resolution  Section,  should  consider  requesting  the  Law 
Society  of  Upper  Canada  to  make  continuing  education  about  dispute 

RESOLUTION  ALTERNATIVES  TO  LITIGATION  A  MANDATORY  REQUIREMENT  FOR  LAWYERS. 


Discussion 


Lawyer  familiarity  with  the  dispute  resolution  alternatives  to  litigation  would  lead  to  construction 
lawyers  presenting  a  realistic  assessment  of  these  resolution  tools  to  their  clients.  If  the  Law 
Society  makes  continuing  education  about  these  dispute  resolution  alternatives  a  requirement  for 
those  practising,  it  will  accomplish  two  goals,  it  will  legitimize  these  techniques  in  the  mind  of 
lawyers  and  it  will  raise  lawyers’  level  of  understanding.  It  would  appear  appropriate  for  the  two 
subsections  of  the  Canadian  Bar  Association  -  Ontario  to  make  the  request  to  the  Law  Society. 


OPPORTUNITY:  NON-COURT  RESOLUTION  PROVISIONS  IN  CONTRACTS 

THE  PARTIES  TO  CONSTRUCTION  CONTRACTS  SHOULD  BUILD  NON-COURT  RESOLUTION 
INTO  THEIR  CONTRACTS  BY  ADOPTING  THOSE  IN  THE  NEW  CANADIAN  CONSTRUCTION 

Documents  Committee’s  stipulated  price  contract,  CCDC-2,  or  carefully 

DESIGNING  THEIR  OWN  RESOLUTION  PROVISIONS. 

Where  non-court  resolution  provisions  are  built  into  the  prime  contract, 

THEY  SHOULD  ALSO  BE  BUILT  INTO  SUBCONTRACTS. 

Discussion 


The  Canadian  Construction  Documents  Committee,  which  is  representative  of  the  providers  of 
construction  services,  has  taken  a  bold  step  towards  bringing  the  construction  industry  out  of  the 
dark  ages  of  excessive  litigation.  The  new  CCDC-2,  which  is  now  available,  provides  for 
mandatory  mediation  of  all  disputes  and  for  arbitration  of  unsettled  disputes  at  the  request  of  one 
party. 

The  text  of  the  CCDC-2  provisions  for  mediation  and  arbitration  is  set  out  in  Appendix  "A". 
The  key  features  are: 

Compulsory  Mediation 

A  Project  Mediator  is  appointed  before  work  begins  or  a  party  may  get  one  appointed. 
While  there  has  been  some  concern  in  the  industry  that  the  costs  of  retaining  a  stand-by 
mediator,  it  would  appear  that  mediators  will  only  charge  for  their  time  spent  in  resolving 
disputes.  Qualifications  of  the  mediator  are  provided  for. 

The  Project  Mediator  has  14  days  to  try  to  resolve  the  dispute,  after  receiving  notice  of 
the  dispute  and  reply  to  the  dispute,  unless  the  parties  agree  to  extend  the  time  period. 
Representatives  with  authority  to  settle  must  attend  or  there  must  be  someone  with  authority 
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readily  available  for  consultation  with  the  attending  representatives.  The  parties  agree  to 
provide  frank,  candid,  and  timely  disclosure  of  facts  and  documents. 

Settlement  agreements  set  out  each  parties’  obligations,  and  criteria  to  determine  whether 
the  obligation  has  been  met  and  the  consequences  of  failure  to  comply. 

Notice  of  termination  is  given  by  the  Project  Mediator  to  the  parties  when  no  settlement 
can  be  reached,  or  the  time  limits  expire. 

Compulsory  Arbitration 

Either  party  can  require  that  the  dispute  be  arbitrated. 

The  provisions  are  a  major  step  by  the  industry  to  reduce  unnecessary  litigation.  The  providers 
of  construction  services  can  propose  these  provisions,  but  before  they  become  part  of  contracts 
owner/consumers  must  agree  to  have  them  in  the  contract.  This,  in  turn,  depends,  in  large 
measure,  on  the  legal  advice  they  receive,  and  the  position  taken  by  financial  institutions,  insurers 
and  bonding  organizations. 

Decisions  by  owners/consumers  of  construction  services  to  use  these  provisions,  or  others  like 
them,  will  be  a  clear  signal  to  those  bidding  on  construction  projects  about  the  consumer’s 
attitudes  to  speedy  resolution  of  disputes  and  should  be  reflected  in  price. 

The  Ontario  Ministry  of  Transportation  is  taking  the  lead  among  government  Ministries  in 
building  ADR  provisions  into  its  contracts.  Because  of  its  strong  working  relationship  with  the 
construction  associations  in  the  road  building  sector,  provisions  of  the  contract  will  have  the 
support  of  the  associations. 


OPPORTUNITY:  GETTING  INDUSTRY  PARTICIPATION  IN  NON-COURT 

RESOLUTION 

Financial  institutions,  insurers  and  the  surety  industry  should  use  their 

INFLUENCE  IN  THE  INDUSTRY  TO  PROMOTE  THE  INCLUSION  IN  CONTRACTS  AND 
SUBCONTRACTS  OF  DETAILED  PROVISIONS  FOR  RESOLVING  CLAIMS  THROUGH  MEDIATION 
AND  ARBITRATION  AND  OTHER  APPROPRIATE  ADR  TECHNIQUES. 


Discussion 


There  are  complex  legal  relationships  involved  in  construction  projects.  Disputes  between 
consumers  and  contractors  almost  always  involve  subcontractors  and  suppliers,  and  often  involve 
the  design  professionals.  Insurers  are  frequently  involved.  Financial  institutions  and  guarantors 
are  affected.  Alternative  resolution  is  most  effective  when  all  the  parties  are  committed  to  it. 
People  will  litigate  because  courts  tie  the  parties  to  a  resolution. 

Financial  institutions,  insurers  and  sureties,  without  whom  the  industry  could  not  survive,  can 
influence  acceptance  of  ADR.  It  is  also  in  their  interest  to  do  so. 
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Financial  institutions  serve  all  sectors  of  the  industry  by  funding  owners,  contractors, 
subcontractors,  trades  and  suppliers.  Litigation  among  their  clients  adversely  affects  the  recovery 
by  some  financial  institutions  of  loans.  It  would  appear  that  dispute  avoidance  and  increased 
mediation  and  arbitration  by  their  clients  would  be  of  benefit  to  financial  institutions.  Financial 
institutions  are  also  positioned  so  that  clients  can  be  influenced  before  contracts  and  subcontracts 
are  made. 

Insurers  are  among  the  leaders  in  the  industry  who  see  the  benefits  of  early  dispute  resolution. 
Insurers  would  appear  to  be  in  a  position  to  influence  the  acceptance  of  ADR  provisions  in 
industry  contracts.  One  insurer  is  now  vigorously  attempting  to  have  claims  resolved  through 
mediation.  Another  is  sponsoring  partnering  on  insured  projects.  Since  the  owner/consumers 
of  construction  services  are  the  ultimate  beneficiaries  of  the  insurance,  the  adoption  of  a  positive 
attitude  and  financial  incentives  for  providing  for  alternatives  to  court  would  have  significant 
impact  on  the  use  of  non-court  resolution. 

It  would  seem  that  sureties  providing  guarantees  of  performance  would  benefit  from  promoting 
alternative  dispute  resolution.  Avoidance  of  disputes  and  the  quick  resolution  of  those  that  arise 
decreases  the  risk  of  default  by  those  whose  obligations  they  are  guaranteeing. 


OPPORTUNITY:  THE  AVAILABILITY  OF  ALTERNATIVE  DISPUTE  RESOLUTION 

A  SINGLE  FOCUS  FOR  INFORMATION  ABOUT  CONSTRUCTION  INDUSTRY  ALTERNATIVE 
DISPUTE  RESOLUTION,  CONTRACT  PROVISIONS,  SERVICES  AND  ADMINISTRATION  WOULD 
MAKE  IT  EASY  FOR  THE  INDUSTRY  TO  USE. 


The  construction  industry  should  establish  construction  dispute  resolution 

CENTRES  TO  INFORM  AND  ADVISE  THE  INDUSTRY  ABOUT  NON-COURT  RESOLUTION,  AND 
TO  ADMINISTER  THE  RESOLUTION  OF  DISPUTES.  THIS  COULD  BE  DONE  BY  THE 
CONSTRUCTION  ASSOCIATIONS  WORKING  TOGETHER  WITH  EACH  OTHER,  THEIR 
CONSUMERS  AND  BUSINESSES  PROVIDING  ALTERNATIVE  DISPUTE  RESOLUTION  SERVICES. 

Standards  should  be  established  for  the  education  and  training  of  mediators 

AND  OF  ARBITRATORS  WHO  ARE  PERMITTED  TO  OFFER  THEIR  SERVICES  THROUGH 
INDUSTRY  CENTRES. 


The  rules  for  mediation  and  arbitration  of  construction  disputes  should  be 

STANDARDIZED. 


Discussion 


It  is  vital  that  the  construction  industry  and  construction  lawyers  feel  that  non-court  processes  are 
readily  accessible,  that  the  procedures  are  standardized  and  that  mediators  and  arbitrators  are 
readily  available.  There  should  be  a  focus  for  construction  ADR  just  as  lawyers  and  the  courts 
are  the  focus  for  litigation.  Even  though  there  are  mediators  and  arbitrators  available  in  Ontario, 
there  is  no  organization  that  provides  the  industry  with  a  focus. 
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In  the  construction  industry  in  the  United  States,  the  use  of  arbitration  has  grown  enormously 
over  the  past  decade.  The  American  Arbitration  Association  (AAA)  has  been  prominent  in 
facilitating  this  use  of  ADR. 

Because  no  similar  arbitration  boom  has  taken  place  in  Ontario,  the  Arbitration  and  Mediation 
Institute  of  Ontario  (AMIO)  has  not  achieved  the  same  prominence. 

The  Ontario  New  Home  Warranty  program  is  a  success  story  for  non-court  resolution  of  disputes 
between  new  home  builders  and  buyers  related  to  warranties,  not  resolved  by  the  parties 
themselves,  (see  Appendix  "B") 

Private  mediation  and  arbitration  firms,  and  alternative  dispute  resolution  departments  in  law 
firms,  advertise  their  availability  to  lawyers. 

The  Toronto  Construction  Association  has  provided  an  arbitration  service  to  its  members,  and  the 
Ottawa  Construction  Association  has  more  recently  done  the  same.  They  have  been  meeting 
local  needs. 

The  Council  of  Ontario  Construction  Associations  (COCA)  has  been  preparing  to  deliver 
mediation  and  arbitration  services  to  the  non-residential  sector  of  the  construction  industry  in  the 
conjunction  with  the  introduction  of  the  new  CCDC-2,  Stipulated  Price  Contract.  The  four  mixed 
construction  associations  who  will  be  the  first  to  provide  common  services  are  the  London  and 
District  Construction  Association,  Ottawa  Construction  Association,  Toronto  Construction 
Association  and  the  Hamilton  Construction  Association.  The  primary  services  they  will  deliver 
are:  information  and  the  administration  of  mediation  and  arbitration,  i.e.,  making  the 
arrangements,  providing  the  parties  with  a  roster  of  available  ADR  specialists,  providing  a  set 
of  rules  and  scheduling  use  of  facilities. 

Attached  as  Appendix  F  are  COCA’s  draft  mediation  guidelines  and  agreement  form  and 
COCA’s  draft  arbitration  guidelines  and  agreement  form.  Comments  and  suggestions  for 
improvement  should  be  directed  to  COCA,  920  Yonge  Street,  6th  Floor,  Suite  602,  Toronto 
M4W  3C7,  fax  416/968-0362. 

COCA’s  vision  for  its  Ontario  Construction  ADR  Service  includes  the  following  elements. 
Associations  in  a  minimum  of  ten  to  twelve  regions  will  provide  ADR  services  to  the 
construction  industry.  A  provincial  coordination  centre  will  coordinate  the  efforts  of  the  regional 
services  and  be  a  resource  to  the  delivery  process.  It  will  provide  a  regular  review  of  the 
registered,  qualified  mediators  and  arbitrators  who  are  providing  services  in  the  regions.  It  will 
also  review  the  qualifications  of  mediators  and  arbitrators,  review  the  rules  and  administrative 
procedures  and  review  the  fees. 

COCA’s  intent  is  to  make  mediation  and  arbitration  the  primary  means  of  resolving  construction 
disputes  in  Ontario.  It  will  be  approaching  the  government  to  use  its  ADR  services  throughout 
Ontario. 

Construction  dispute  resolution  centres  could  provide  the  ADR  focus  for  the  industry.  A  major 
advantage  in  the  construction  associations  being  the  focus,  is  that  there  will  be  availability  of 
services  in  areas  where  no  services  now  exist,  and  the  likelihood  that  people  in  construction  will 
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become  better  informed  about  dispute  resolution  opportunities.  Properly  planned  and  carried  out 
construction  dispute  resolution  centres  would  provide:  services  that  are  recognizably  the  same, 
wherever  they  are  offered;  a  roster  of  qualified  dispute  resolution  professionals;  consistency  of 
rules  and  procedures.  Of  course,  to  be  successful  and  sustainable  the  services  must  be  self- 
supporting  from  the  user  fees  paid  by  the  parties. 

It  is  important  that  education  and  training  in  mediation  be  required  of  persons  who  will  be 
permitted  to  provide  mediation  services  through  the  centres.  Those  providing  arbitration  services 
need  to  be  trained  in  arbitration.  Knowledge  about  construction  is  not  sufficient.  It  is  generally 
agreed  that  a  well-trained,  mediator  or  arbitrator  who  is  knowledgeable  about  construction  is 
desirable  but  that  training  in  mediation  or  arbitration  is  more  important  than  knowledge  of  the 
industry.  The  industry  will  be  badly  served  if  well-intentioned  but  untrained  persons  provide 
these  services. 

It  might  be  feared  that  those  in  the  ADR  business  would  be  concerned  about  the  establishment 
of  new  construction  dispute  resolution  centres.  That  is  not  the  case.  It  is  in  the  interest  of  all 
construction  industry  mediators  and  arbitrators  that  use  of  ADR  increase.  Qualified  arbitrators 
and  mediators  would  be  on  the  roster  of  dispute  resolution  centres. 

Standardization  of  the  rules  for  mediation  and  arbitration  is  occurring.  Bonita  J.  Thompson, 
Q.C.,  Parmer  in  the  law  firm  of  Singleton  Urquhard  Macdonald  with  offices  in  Vancouver  and 
Calgary  and  one  of  Canada’s  foremost  designers  of  dispute  resolution  systems,  has  developed  the 
rules  for  mediation  and  arbitration  under  the  new  CCDC-2.  The  Arbitration  and  Mediation 
Institute  of  Ontario  and  many  dispute  resolution  practitioners  are  adopting  those  rules  for 
construction  mediation  and  arbitration.  Of  course,  the  parties  to  any  dispute  can  change  the  rules 
by  agreement. 


OPPORTUNITY:  MANDATORY  MEDIATION  OF  CONSTRUCTION  CASES 

The  Rules  of  Court,  a  practice  directive  issued  by  the  court,  or  the 
Construction  Lien  Act,  applicable  to  contested  construction  disputes 

SHOULD  REQUIRE  THE  PARTIES  TO  PARTICIPATE  IN  PRIVATE  MEDIATION  AS  EARLY  IN 
THE  LITIGATION  PROCESS  AS  IS  PRACTICAL,  IF  THE  PARTIES  HAVE  NOT  MADE  SERIOUS 
EFFORTS  TO  MEDIATE  BEFORE  COMMENCING  LITIGATION.  MEDIATION  SHOULD  NOT  BE 
REQUIRED  IN  PROCEEDINGS  FOR  DEFAULT  JUDGMENT  OR  FOR  SUMMARY  JUDGMENT. 


Discussion 


Some  litigation  must  be  initiated  so  quickly  that  sometimes  it  will  not  be  possible  for  the  parties 
to  have  resolved  their  dispute  out  of  court  before  the  time  limits  for  preserving  their  rights  have 
expired.  The  Construction  Lien  Act  requires  that  claimants  commence  actions  within  a  short  time 
after  the  work  giving  rise  to  the  lien  is  done.  The  Act  contemplates  expeditious  resolution  of 
these  disputes.  Requiring  private  mediation  in  the  litigation  process  may  be  a  useful  way  of 
getting  quick  resolutions  without  involving  court  resources. 
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Mediation  should  not  be  required  in  cases  that  are  not  contested  or  where  summary  judgment  is 
now  available.  The  mediation  process  should  not  interfere  with  court  processes  that  are  now 
working  effectively. 

There  are  differences  of  opinion  on  whether  mandatory  mediation  of  construction  disputes  should 
take  place  immediately  after  delivery  of  pleadings  or  after  the  parties  have  exchanged  documents 
but  before  oral  discovery. 

It  is  desirable  to  conduct  mediation  as  early  as  possible  in  the  litigation.  From  the  charts  that 
appear  in  the  section  on  the  costs  of  litigation,  it  is  clear  that  the  major  costs  of  litigation  start 
after  the  delivery  of  pleadings  (see  graph  page  24).  However,  once  the  parties  are  engaged  in 
litigation,  their  lawyers’  advice  on  settlement  will  be  a  major  influence.  As  discussed  earlier, 
lawyers’  advice  is  based  on  a  legal  rights  analysis  which  attempts  to  predict  the  outcome  of 
litigation.  Many  construction  lawyers  believe  that  they  cannot  advise  on  settlement  until  they 
have  examined  the  documents  because  construction  disputes  are  usually  decided  on  the  basis  of 
documentary  evidence. 

While  settlement  meetings  in  construction  lien  actions  sometimes  work  as  mediation,  there  is 
great  variance  in  the  practice  throughout  Ontario.  In  addition,  many  people  believe  that  the  effort 
to  mediate  should  be  made  much  earlier  in  the  litigation. 

The  insurance  industry  informs  us  that  there  is  anecdotal  evidence  that  with  respect  to  U.S. 
construction  disputes  involving  the  errors  and  omissions  insurance  of  architects  and  professional 
engineers,  there  is  an  80%  settlement  rate  with  mediation  immediately  after  discoveries.  Given 
the  relatively  small  costs  to  the  parties  of  mediation,  there  is  a  good  possibility  of  significant 
savings  in  litigation  costs  if  mediation  takes  place  earlier  in  the  process.  Even  if  the  dispute  is 
not  resolved  by  mediation,  costs  could  be  decreased  by  the  players  getting  an  earlier  idea  of  the 
issues  really  in  contention. 

The  Ontario  Court  (General  Division)  will  be  operating  a  pilot  project  to  investigate  the  value 
of  using  mediation  techniques  in  the  Commercial  Court  at  Toronto.  Some  construction  cases  will 
be  mediated  as  part  of  the  pilot  project.  Several  of  the  mediators  have  extensive  background  in 
construction  law  and  practice.  This  project  should  give  the  Court  and  the  Ministry  of  the 
Attorney  General  a  better  idea  of  the  effectiveness  of  using  mediation  in  the  court  system. 


OPPORTUNITIES:  COURT  REFERRED  ’ARBITRATION  ",  THE  MASTERS,  SMALL 

CLAIMS  COURT  DEPUTY  JUDGES 


The  Construction  Lien  Act  should  be  amended  to  permit  judges  to  refer 

DISPUTES  TO  EXPERT  PRIVATE  ARBITRATORS  WHO  SHOULD  BE  GIVEN  THE  SAME 
AUTHORITY  AS  IS  NOW  GIVEN  TO  MASTERS.  THE  AMENDMENT  SHOULD  PROVIDE  THAT 
A  JUDGE  MAY  REFER  A  DISPUTE  TO  AN  EXPERT  PRIVATE  ARBITRATOR  ON  CONSENT  OF 
ALL  THE  PARTIES. 
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•  Consideration  should  be  given  to  the  appropriateness  and  cost  effectiveness 

OF  A  PROCEDURE  FOR  REFERRING  FROM  A  JUDGE  OF  THE  ONTARIO  COURT  (GENERAL 

Division)  to  judicial  officials  of  the  Small  Claims  Court,  lien  claims  within 

THE  MONETARY  JURISDICTION  OF  THAT  COURT. 


Discussion 


The  primary  court  judicial  officials  resolving  construction  liens,  and  other  construction  disputes 
in  the  Metropolitan  Toronto  area  are  the  Masters  of  the  Ontario  Court.  In  Toronto,  the 
provincially  appointed  Masters  represent  much  of  the  Court’s  expertise  about  construction.  The 
Ontario  government  no  longer  has  authority  to  appoint  masters  to  replace  those  who  retire  or 
resign. 

Constitutional  requirements  are  that  jurisdiction  over  construction  lien  actions  may  only  be  given 
to  a  judge  of  the  Ontario  Court  (General  Division).  The  judge  may  be  given  authority  to  refer 
the  taking  of  accounts  or  the  holding  of  a  trial  to  someone  else.  That  is  why  a  Master  hears  and 
resolves  a  construction  lien  dispute  on  a  reference  from  a  judge  of  the  court.  When  the  Master 
reaches  a  decision,  the  results  are  set  out  in  a  report.  The  report  becomes  an  order  of  the  court 
after  a  period  of  time  has  passed  with  no  one  requesting  a  judge  to  review  it. 

The  Rules  of  Court  now  have  provisions  that  permit  a  court  to  refer  resolution  of  most  kinds  of 
disputes  to  a  person  who  is  not  an  officer  of  the  court  when  all  the  players  agree  to  the  reference. 
These  Rules  do  not  now  apply  to  the  Construction  Lien  Act,  because  there  are  specific  provisions 
for  references  only  to  a  Master. 

The  Construction  Lien  Act  could  be  amended  to  allow  the  court  to  refer  construction  lien 
disputes  for  arbitration  by  an  expert  who  would  have  the  same  jurisdiction  as  masters  for  the 
purpose  of  the  Act.  The  Rules  of  Court  could  govern  any  additional  procedure  for  the  reference 
or  for  the  provision  of  payment  of  the  person  receiving  the  reference.  On  June  6,  1996,  the 
Honourable  Marion  Boyd,  Attorney  General,  introduced  Bill  175,  the  Statute  Law  Amendment 
Act  (Government  Management  and  Services),  for  First  Reading.  Section  42  of  the  Bill  if  enacted 
will  amend  the  Construction  Lien  Act  to  permit  references  to  a  person  agreed  on  by  the  parties. 

The  Small  Claims  Courts  now  have  the  jurisdiction  to  decide  claims  not  exceeding  $6,000.00. 
In  those  courts  claims  are  heard  and  decided  by  deputy  judges  who  are  lawyers  providing  service 
on  a  daily  fee  basis.  However,  they  are  not  authorized  to  hear  construction  lien  claims  within 
the  monetary  jurisdiction  of  the  court.  Consideration  should  be  given  to  providing  a  simple 
process  for  having  claims  of  this  kind  referred  from  a  judge  of  the  Ontario  Court  to  the  deputy 
judges  of  the  Small  Claims  Court  where  the  property  is  situated  and  providing  authority  for 
deputy  judges  to  decide  these  cases  on  a  reference. 


OPPORTUNITY:  GOVERNMENT  LEADERSHIP 

The  Ontario  government  and  its  agencies,  as  one  of  the  largest  consumers 

OF  CONSTRUCTION  SERVICES,  SHOULD  PLEDGE  TO  PROVIDE  LEADERSHIP  IN  RESOLVING 
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DISPUTES  BY  NON-COURT  MEANS.  IT  SHOULD  ADOPT  PRE-QUALIFICATION  WHERE 
APPROPRIATE.  IT  SHOULD  CONSIDER  ADOPTING  TECHNIQUES,  LIKE  PARTNERING  AND 
PRE-QUALIFICATION,  FOR  PREVENTING  DISPUTES  ON  ALL  MEDIUM  AND  LARGE 
CONTRACTS.  IT  SHOULD  CONSIDER  ADOPTING  A  POLICY  OF  EMPOWERING  ITS  OFFICIALS 
IN  THE  FIELD  TO  MAKE  DECISIONS  WITHIN  APPROPRIATE  LIMITS.  IT  SHOULD  CONSIDER 
REVIEWING  ALL  CONSTRUCTION  CONTRACTS  IT  NOW  USES  AND  SHOULD  CONSIDER 
PROVIDING  WELL-CONSIDERED  MEDIATION  AND  ARBITRATION  PROVISIONS  IN  ALL 
CONSTRUCTION  CONTRACTS  FOR  ITS  PROJECTS.  MINISTERS  AND  DEPUTY  MINISTERS  AT 

the  Ministries  of  Transportation,  Management  Board  Secretariat, 
Environment,  Housing  and  the  Attorney  General  should  consider  making  a 

PLEDGE  TO  USE  ALTERNATIVES  TO  COURT  IN  DEALING  WITH  THE  CONSTRUCTION 
INDUSTRY  WHENEVER  POSSIBLE,  AND  REQUIRING  THE  GOVERNMENT’S  CONTRACT 
ADMINISTRATORS  AND  LAWYERS  TO  USE  MEDIATION,  ARBITRATION,  AND  OTHER 
ALTERNATIVES  TO  LITIGATION  WHENEVER  POSSIBLE.  IT  SHOULD  EVALUATE  THE  USE  OF 
ALTERNATIVES  TO  LITIGATION  AND  SHARE  ITS  EXPERIENCE  WITH  THE  INDUSTRY. 


Discussion 


The  industry  believes  that  the  government  in  Ontario  should  be  the  leader  in  using  dispute 
avoidance  and  resolution  techniques. 

It  seems  clear  that  the  government  agrees  with  the  industry.  While  there  are  great  differences 
in  the  attitudes  and  achievements  of  the  different  government  ministries  involved  in  construction 
all  ministries  involved  in  construction  are  responding  positively  to  this  initiative. 

The  Ministry  of  Transportation  (MTO)  has  taken  the  leadership  role  in  ADR  in  the  construction 
industry.  MTO  brought  partnering  to  Ontario  and  to  Canada.  MTO  is  currently  experimenting 
on  active  contracts  with  the  use  of  a  project  mediator,  expert  opinion  and  issue  resolution  ladder 
concepts.  MTO  is  also  experimenting  with  increased  fiscal  authority  for  its  construction  site 
staff.  It  is  actively  considering  use  of  dispute  resolution  boards  and  the  Calagary  risk  managment 
technique  on  design/build  contracts.  MTO  guest  speakers  have  promoted  ADR  at  several 
meetings  of  other  large  organizations.  MTO  has  supported  other  organizations  in  their  efforts 
to  begin  using  ADR.  MTO  will  be  working  with  its  other  industry  partners  to  strenthen  the 
ADR  provisions  in  the  Ontario  Provincial  Specifications.  MTO’s  tenders  are  generally  regarded 
as  the  most  fair  government  tenders  with  respect  to  risk  allocation. 

The  Ministry  of  Housing,  historically,  has  taken  a  very  court  oriented  stance  with  the  industry 
but  has  recently  been  working  toward  the  adoption  of  mediation  and  arbitration  provisions  in  its 
documentation  for  social  housing.  The  Ministry  of  the  Environment  has  begun  consideration  of 
ADR  on  its  projects. 

Management  Board  Secretariat  (MBS)  strongly  supports  the  Advisory  Committee’s  initiative  and 
the  use  of  dispute  avoidance  and  resolution  mechanisms  in  all  its  contruction  programs.  MBS 
is  in  the  process  of  organizing  its  construction  related  operations  to  significantly  enhance  MBS’ 
ability  to  avoid  disputes  and  resolve  those  that  arise  without  litigation.  MBS  Realty  Group,  the 
division  of  MBS  responsible  for  the  design,  construction,  operation  and  maintenance  of  premises, 
buildings  and  structures  that  are  public  works,  is  in  the  process  of  preparing  for  its  transition  to 
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a  Crown  Corporation.  The  Crown  Corporation  will  be  better  able  to  avoid  disputes  and  resolve 
those  that  arise  without  litigation.  During  preparation  for  the  transition  to  a  Crown  Corporation, 
MBS  will  be  implementing  the  philosophy,  policies  and  procedures  necessary  to  support  and 
accommodate  ADR. 

MBS  is  designing  an  organization  that  will  have  in-house  expertise  and  capability  to  support  and 
implement  ADR  at  all  levels.  Its  ability  to  avoid  disputes  and  resolve  disputes  without  litigation 
will  be  enhanced  through  the  revamping  of  MBS  accountabilities,  and  processes,  and  the 
implementation  of  improved  business  measures.  An  important  example  of  this  is  that  front  line 
staff  will  have  increased  authority  not  only  to  administer  contracts  but  to  effectively  work  with 
contractors  to  avoid  and  resolve  problems.  This  will  result  in  MBS  officials  being  empowered 
to  resolve  disputes  at  the  lowest  posible  level.  MBS  shares  the  views  expressed  in  the  discussion 
paper  about  the  importance  of  low  level  resolution  of  disputes.  MBS  is  dedicated  to  and  has 
initiated  steps  to  develop  the  requisite  knowledge,  skills  and  sensitization  of  staff  to  ADR,  worker 
and  workplace  issues. 

Contract  related  processes  will  be  simplified  and  systemic  bottlenecks  reduced.  In  the  interest 
of  reducing  costs  and  enabling  improved  contract  performance,  MBS  will  be  examining  all  its 
construction  contracts  and  adopting,  wherever  possible,  the  provisions  developed  by  the  Canadian 
Construction  Documents  Committee. 

In  addition  to  MBS  management  and  staff  commitment  to  the  ADR  approach,  MBS  Legal  Branch 
intends  to  play  a  key  role  in  assisting  MBS  in  adopting  ADR  philosophy  and  procedure.  Legal 
Services  Branch  has  worked  and  will  continue  to  work  closely  with  MBS  personnel  towards 
integrating  ADR  into  all  MBS  procedures  dealing  with  the  avoidance  and  settlement  of 
construction  disputes  and  related  claims.  MBS  and  MBS  Legal  Branch  will  participate  in  and 
support  changes  to  legislation  that  are  consistent  with  the  effort  to  avoid  disputes  and  resolve 
those  that  arise  without  litigation. 

The  construction  industry  hopes  that  the  Ontario  government  in  addition  to  providing  leadership 
in  dispute  avoidance  and  resolution,  will  also  conduct  some  studies  to  establish  whether  ADR  is 
likely  to  contribute  to  getting  better  quality  construction,  on  time  and  at  or  under  cost.  By  using 
these  techniques  and  comparing  them  with  the  court  oriented  approach  previously  taken,  the 
government  can  provide  other  owners  with  the  benefit  of  its  experience. 

The  Ontario  government  should  also  examine  certain  other  practices  and  procedures  to  see  if  they 
promote  litigation  or  postpone  settlement.  Some  governments  have  found  that  they  have 
operating  practices  that  promote  litigation,  for  example,  by  requiring  a  branch  to  pay  for  the  cost 
of  a  claim  it  settles  but  providing  for  payment  of  judgments  from  central  funding.  Some 
governments  do  not  calculate  the  legal  costs  of  salaried  lawyers  as  part  of  the  costs  of  resolving 
disputes.  The  Ontario  government  should  examine  its  practices  to  see  if  they  favour  a  litigious 
orientation. 

As  a  matter  of  principle,  the  Ministers  and  Deputy  Ministers  at  the  Ministries  of  Transportation, 
Management  Board  Secretariat,  Environment,  Housing  and  the  Attorney  General  should  pledge 
to  use  alternatives  to  court  in  dealing  with  the  construction  industry  whenever  possible,  and 
should  require  the  government’s  contract  administrators  and  lawyers  to  use  mediation,  arbitration 
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and  other  alternatives  to  litigation  whenever  possible.  This  will  be  an  incentive  to  the  rest  of  the 
construction  industry  to  take  the  pledge. 


APPENDIX  "A" 


PROVISIONS  FOR  DISPUTE  RESOLUTION 


Canadian  Construction  Documents  Committee 
CCDC2  -  1994 


PART  8  DISPUTE  RESOLUTION 


GC  8.1  AUTHORITY  OF  THE  CONSULTANT 

8.1.1  Differences  between  the  parties  to  the  Contract  as  to  the  interpretation,  application  or  administration  of  the 
Contract  or  any  failure  to  agree  where  agreement  between  the  parties  is  called  for.  herein  collectively  called 
disputes,  which  are  not  resolved  in  the  first  instance  by  findings  of  the  Consultant  as  provided  in  GC  2.2  - 
ROLE  OF  THE  CONSULTANT,  shall  be  settled  in  accordance  with  the  requirements  of  Pan  8  of  the 
General  Conditions  -  DISPUTE  RESOLUTION. 

8.1.2  If  a  dispute  arises  under  the  Contract  in  respect  of  a  matter  in  which  the  Consultant  has  no  authority  under 
the  Contract  to  make  a  finding,  the  procedures  set  out  in  paragraph  8.1.3  and  paragraphs  8.2.3  to  8.2.8  of 
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GC  8.2  -  NEGOTIATION,  MEDIATION,  AND  ARBITRATION,  and  in  GC  8.3  -  RETENTION  OF 
RIGHTS  apply  to  that  dispute  with  the  necessary  changes  to  detail  as  may  be  required. 

8.1.3  If  a  dispute  is  not  resolved  promptly,  the  Consultant  shall  give  such  instructions  as  in  the  Consultant's 
opinion  are  necessary  for  the  proper  performance  of  the  Work  and  to  prevent  delays  pending  settlement  of 
the  dispute.  The  parties  shall  act  immediately  according  to  such  instructions,  it  being  understood  that  by 
so  doing  neither  party  will  jeopardize  any  claim  the  party  may  have.  If  it  is  subsequently  determined  that 
such  instructions  were  in  error  or  at  variance  with  the  Contract  Documents,  the  Owner  shall  pay  the 
Contractor  costs  incurred  by  the  Contractor  in  carrying  out  such  instructions  which  the  Contractor  was 
required  to  do  beyond  what  the  Contract  Documents  correctly  understood  and  interpreted  would  have 
required,  including  costs  resulting  from  interruption  of  the  Work. 


GC  8.2  NEGOTIATION,  MEDIATION,  AND  ARBITRATION 

8.2.1  In  accordance  with  the  latest  edition  of  the  Rules  for  Mediation  of  CCDC  2  Construction  Disputes,  the 
parties  shall  appoint  a  Project  Mediator 

.1  within  30  days  after  the  Contract  was  awarded,  or 

.2  if  the  parties  neglected  to  make  an  appointment  within  the  30  day  period,  within  15  days  after  either 
party  by  notice  in  writing  requests  that  the  Project  Mediator  be  appointed. 

8.2.2  A  party  shall  be  conclusively  deemed  to  have  accepted  a  finding  of  the  Consultant  under  GC  2.2  -  ROLE 
OF  THE  CONSULTANT  and  to  have  expressly  waived  and  released  the  other  party  from  any  claims  in 
respect  of  the  particular  matter  dealt  with  in  that  finding  unless,  within  15  Working  Days  after  receipt  of 
that  finding,  the  party  sends  a  notice  in  writing  of  dispute  to  the  other  party  and  to  the  Consultant,  which 
contains  the  particulars  of  the  matter  in  dispute  and  the  relevant  provisions  of  the  Contract  Documents.  The 
responding  party  shall  send  a  notice  in  writing  of  reply  to  the  dispute  within  10  Working  Days  after  receipt 
of  the  notice  of  dispute  setting  out  particulars  of  this  response  and  any  relevant  provisions  of  the  Contract 
Documents. 

8.2.3  The  parties  shall  make  all  reasonable  efforts  to  resolve  their  dispute  by  amicable  negotiations  and  agree  to 
provide,  without  prejudice,  frank,  candid  and  timely  disclosure  of  relevant  facts,  information,  and  documents 
to  facilitate  these  negotiations. 

8.2.4  After  a  period  of  10  Working  Days  following  receipt  of  a  responding  party’s  notice  in  writing  of  reply  under 
paragraph  8.2.2,  the  parties  shall  request  the  Project  Mediator  to  assist  the  parties  to  reach  agreement  on  any 
unresolved  dispute.  The  mediated  negotiations  shall  be  conducted  in  accordance  with  the  latest  edition  of 
the  Rules  for  Mediation  of  CCDC  2  Construction  Disputes. 

8.2J5  If  the  dispute  has  not  been  resolved  within  1 0  Working  Days  after  the  Project  Mediator  was  requested  under 
paragraph  8.2.4  or  within  such  further  period  agreed  by  the  parties,  the  Project  Mediator  shall  terminate  the 
mediated  negotiations  by  giving  notice  in  writing  to  both  parties. 

8.2.6  By  giving  a  notice  in  writing  to  the  other  party,  not  later  than  10  Working  Days  after  the  date  of  termination 
of  the  mediated  negotiations  under  paragraph  8.2J,  either  party  may  refer  the  dispute  to  be  finally  resolved 
by  arbitration  under  the  latest  edition  of  the  Rules  for  Arbitration  of  CCDC  2  Construction  Disputes.  The 
arbitration  shall  be  conducted  in  the  jurisdiction  of  the  Place  of  the  Work. 

8.2.7  On  expiration  of  the  10  Working  Days,  the  arbitration  agreement  under  paragraph  8.2.6  is  not  binding  on 
the  parties  and,  if  a  notice  is  not  given  under  paragraph  8.2.6  within  the  required  time,  the  parties  may  refer 
the  unresolved  dispute  to  the  courts  or  to  any  other  form  of  dispute  resolution,  including  arbitration,  which 
they  have  agreed  to  use. 
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83.8  If  neither  party  requires  by  notice  in  writing  given  within  1 0  Working  Days  of  the  date  of  notice  requesting 
arbitration  in  paragraph  8.2.6  that  a  dispute  be  arbitrated  immediately,  all  disputes  referred  to  arbitration  as 
provided  in  paragraph  8.2.6  shall  be 

.1  held  in  abeyance  until 

(1)  Substantial  Performance  of  the  Work , 

(2)  the  Contract  has  been  terminated,  or 

(3)  the  Contractor  has  abandoned  the  Work, 
whichever  is  earlier,  and 

3  consolidated  into  a  single  arbitration  under  the  rules  governing  the  arbitration  under  paragraph  8.2.6. 

GC  8 3  RETENTION  OF  RIGHTS 

8.3.1  It  is  agreed  that  no  act  by  either  party  shall  be  construed  as  a  renunciation  or  waiver  of  any  rights  or 
recourses,  provided  the  party  has  given  the  notices  required  under  Pan  8  of  the  General  Conditions  * 
DISPUTE  RESOLUTION  and  has  carried  out  the  instructions  as  provided  in  paragraph  8.1.3. 

83.2  Nothing  in  Pan  8  of  the  General  Conditions  -  DISPUTE  RESOLUTION  shall  be  construed  in  any  way  to 
limit  a  party  from  asserting  any  statutory  right  to  a  lien  under  applicable  lien  legislation  of  the  jurisdiction 
of  the  Place  of  the  Work  and  the  assertion  of  such  nght  by  initiating  judicial  proceedings  is  not  to  be 
construed  as  a  waiver  of  any  nght  that  party  may  have  under  paragraph  8.2.6  to  proceed  by  way  of 
arbitration  to  adjudicate  the  ments  of  the  claim  upon  which  such  a  lien  is  based. 


APPENDIX  "B" 


Ontario  New  Home  Warranty  Program 

The  Program  was  conceived  of  by  the  builders  of  new  homes  In  1976  and  Incorporated 
Into  legislation  in  Ontario  effective  January  1,  1977.  In  other  jurisdictions  in  Canada, 
similar  systems  are  operated  on  a  voluntary  basis  by  the  provincial  arms  of  the  Canadian 
Home  Builders'  Association.  In  Quebec  and  Alberta  there  are  also  competing  warranty 
programs.  Quebec  is  also  about  to  embark  on  a  mandatory  warranty  program. 

In  Ontario,  the  Ontario  New  Home  Warranties  Plan  Act  (the  Act)  requires  all  builders 
and  vendors  of  new  homes  built  for  sale  or  under  contract  with  an  owner  to  be  registered 
with  ONHWP.  The  vendor  or  builder  warrants  that  the  new  home  is  free  from  defects  in 
workmanship  and  materials.  Is  fit  to  live  In  and  meets  the  Ontario  Building  Code 
requirements  for  one  year  from  the  date  of  possession. 

For  homes  enrolled  after  December  31,  1990,  the  builder  warrants  for  two  years  against 
water  seepage  through  the  foundation  walls,  defects  in  workmanship  and  materials 
affecting  water  penetration  through  the  building  envelope,  defects  in  workmanship  and 
materials  in  the  electrical,  plumbing  and  heating  delivery  and  distribution  systems, 
defects  in  workmanship  and  materials  which  result  in  deficiencies  in  the  exterior 
cladding,  and  violation  of  the  Ontario  Building  Code's  health  and  safety  provisions. 

Homes  enrolled  before  December  31, 1990  are  covered  for  five  years  against  major 
structural  defects.  Those  enrolled  after  December  31,  1990  are  protected  for  seven 
years. 

There  is  also  limited  protection  against  financial  loss  if  the  builder  cannot  or  will  not 
complete  the  sale.  There  Is  protection  against  delayed  closing  for  home  buyers  and 
protection  against  delayed  occupancy  for  condominium  buyers.  And,  there  is  certain 
protection  against  substitutions  made  without  the  buyer's  agreement. 

ONHWP  may  conciliate  a  dispute  between  an  owner  and  a  builder,  and  both  parties 
must  participate.  The  Act  also  provides  that  there  Is  deemed  to  be  an  arbitration  clause 
in  every  contract. 

The  result  is  that  if  buyer's  or  owner's  concerns  are  not  addressed  by  the  builder  or 
vendor  of  the  home  then  the  buyer  or  owner  can  turn  to  ONHWP  for  conciliation  (with 
an  appeal  provision  to  the  Commercial  Registration  Appeal  Tribunal  -  CRAT  and  then  to 
the  Divisional  Court). 

Consumer  satisfaction  is  high.  Conciliation  (a  mediation/arbitration  model)  solves  most 
problems.  There  are  complaints  on  1  out  of  every  3.5  homes  and  most  of  these  are 
resolved  by  the  builder;  ONHWP  pays  a  claim  on  only  1  out  of  every  33  homes.  Only  a 
small  percentage  of  consumers  request  a  hearing  by  CRAT  (6  In  10,000  claims). 

Since  inception,  ONHWP  has  provided  protea  I  on  to  more  than  700,000  new  homes 
and  there  are  currently  more  than  325,000  homes  under  its  coverage. 
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ARBITRATION:  -  THE  PROOF 
OF  THE  PUDDING 


Results  of  the  Carson\Graham  Commercial 
Arbitration  Survey  - 1993 


John  C  Carson,  Q.G,  LL.M. 
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William  C  Graham,  Q.C 
University  of  Toronto 
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Wayne  C  Carson,  LL.M.,  P.Eng. 
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Data  Analysis 


Some  day  m  the  future,  a  youngster  will  answer  the 
time-honoured  adult  question  with  the  words:  "Gosh,  when 
I  grow  up,  I  want  to  be  a  professional  arbitrator.” 

Why  not?  Only  in  recent  decades  has  youth’s 
ambition  targeted  nuclear  physics  and  software 
programming 

When  arbitrating  is  an  acknowledged  profession, 
there  will  be  statutory  authority,  a  self-governing  body, 
designations,  duties  anH  rights.  In  anticipation  of  a 
stage,  today’s  full-time  and  part-time  arbitrators  must 
evidence  to  the  commercial  community  that  they  are  reliable 
and  that  the  process  is  fully  all  that  is  said  for  it:  •  cost- 
effective,  speedy,  private,  judicious,  enforceable  and  more. 

So  we  surveyed  today’s  Ontario  arbitrators.  It  had 
Dot  been  done  before. 


The  Survey.-  Against  a  background  of  several  U.  S. 
surveys,  our  questions  were  developed  in  consultation  with 
arbitration  users:  —  what  aspects  mattered  to  them  -  and 
with  arbitrators:  -  what  questions  would  bring  out  such 
aspects.  We  asked  specific  questions  for  each  of  1991  and 
1992  (see  accompanying  reprint  of  questions)  and  very 
general  questions  about  averages  and  usual  situations  for 
earlier  years.  Results  for  pre-1991  will  appear  in  a  separate 
article. 

Those  Surveyed  -  The  Arbitration  and  Mediation 
Institute  has  the  largest  list  of  arbitrator  members  but  there 
are  a  substantial  number  beyond  that:  •  the  Private  Court, 
Ontario  Motor  Vehicle  Arbitration  Plan  ("OMVAP"), 
Canadian  Bar  Association  ADR  Section,  Toronto 
Construction  Association  Arbitration  Servioe  and  an 
extensive  network  of  private  individual  arbitrators.  We  sent 
the  questionnaires  to  310  arbitrators. 


(b) 


The  Re-<ponse  -  Responses  numbered  127  for  an 
overaJl  response  rate  of  41%.  Over  17%  of  all  arbitrators 
surveyed  had  conducted  arbitrations  in  1991-92.  All  these 
yielded  1 40  analyzable  arbitrations  which,  our  survey  expert 
consultants  assured  us,  was  ample  for  statistical  reliance. 

r-  Our  response  ratio  exceeded  the  latest  U.  S.  survey 
where  5,400  questionnaires  yielded  552  responses  (10%). 


"Arbitration  parlies  proved  to  be  adversaries 

but  not  antagonists. "  | 

Overall??  -  Arbitrations  turn  out  to  be  very  much 
quicker  than  we  thought  and  much  less  costly  than 
comparable  litigation.  The  bearing  process  involved  fewer 
witnesses,  documents  and  lawyers  than  one  might  have 
expected.  Disputing  parties  evidenced  a  high  degree  of 
control,  co-operation  and  sausfaction.  Arbitration  parties 
proved  to  be  adversaries  but  not  antagonists. 

From  other  sources,  wc  know  that  arbitration  is  not 
yet  used  as  widely  as  it  could  be.  We  detect  a  "prove-it-to- 
mc*  syndrome  among  some  prospective  users  and  among 
lawyers.  Then  there  are  also  many  persons  who  simply  don’t 
know  enough  about  arbitration. 

Much  of  today’s  writings  on  arbitration  are  sales 
pitches  of  the  advantages.  To  clinch  the  sale  there  has  to  be 
solid  evidence  that  arbitration  works,  and  works  well. 

It  docs  work  well.  We  submit  the  evidence. 

Jurisdiction  •  The  great  majority  of  arbitrations 
(75%)  were  of  Ontario  disputes.  Those  involving  federal 
matters  (16%)  increased  over  the  period  and  may  expand 
more  with  the  Treasury  Department’s  1993  directive  to 
extend  arbitration  to  more  departments  and  more  situations. 
International  arbitrations  comprised  8%  and  there  was  only 
one  inter- provincial  case. 


"Shareholder  matters,  employment 
severance,  sale  of  goods  and 
technology'  loosing,  guarantee,  agricutture, 
partnership  and  consumer  matters  are  a  prime 
growth  area. a 


Industries.  -  Construction  led  the  way  with  37%  of 
the  arbitrations.  Automobile  disputes  (primarily  OMVAP) 


were  next  at  22%.  Insurance  disputes  accounted  for  1 3%  but 
comments  from  arbitrators  suggest  this  will  grow 
significantly.  Real  estate  disputes  had  10%  of  the 
arbitrations.  The  most  interesting  range  was  in  "other"  ( 1 9%) 
which  included  shareholder  matters,  employment  severance, 
sale  of  goods  and  technology,  leasing,  franchising,  guarantee, 
agriculture,  partnership  and  consumer  matters.  Given  the 
high  degree  of  satisfaction  with  arbitration  (see  below)  these 
latter  categories  are  a  prune  growth  area. 

Arbitration  rimiva  .  It  was  unexpected  that  only 
59%  of  arbitrations  flowed  from  contract  clauses.  It  speaks 
highly  of  the  process  that  the  other  41%  were  agreed  to  be 
arbitrated  after  the  dispute  arose.  (We  found  no  discernible 
pattern  as  among  industries  and  fields.) 


Sourcing  Arbitrators.  Arbitrator  appointments 
derived  very  largely  (62%)  from  requests  independent  of  an 
institution  or  group,  even  with  those  arbitrators  who  belong 
to  or  are  listed  by  a  group.  Word-of-mouth  and  personal 
reputation  appear  to  be  the  key  factors  in  arbitrator 
selection. 

Of  those  arbitrations  heard  by  group-sourced 
arbitrators,  OMVAP  led  with  48%  not  surprisingly  because 
it  is  the  sole  route  in  its  particular  automotive  field.  The 
Arbitration  and  Mediation  Institute  sourced  arbitrators  for 
19%  of  arbitrations,  Toronto  Construction  Association 
sourced  17%  and  the  American  Arbitration  Association  8%. 
The  remaining  8%  were  divided  among  the  Private  Court, 
Ontario  Association  of  Architects,  Canadian  Bar  Association 
Ontario,  the  Ontario  government  and  the  Internationa] 
Chamber  of  Commerce. 

References  to  arbitration  under  the  1992 
Commercial  List  Rules  of  the  Ontario  Court  of  Justice  are 
not  yet  statistically  significant. 

The  1991-92  trend  shows  a  gradual  increase  in 
institutional  /group  appointments  which  can  be  expected  to 
grow  with  commercial  confidence  in  and  usage  of  arbitration. 

Tribunal  Make-Up-  -  Size  and  Qualifications  - 
Arbitration  tribunals  ranged  from  1  to  4  persons,  with  a 
single  arbitrator  the  most  popular  (55%)  and  three  persons 


(C) 


(39%)  increasing  in  use  over  the  period.  The  figures  arc 
affected  by  OM  VAP  arbitrations  always  being  heard  by  only 
a  single  arbitrator.  Even-numbered  tribunals  were  rare  (2 
persons  r-  4%;  4  persons  -  2%)  reflecting  less  usage  in 
Canada  than  in  England  of  resort  to  umpirage  in  divided 
Tmdings. 

Overall,  40%  of  arbitrators  had  legal  backgrounds 
and  60%  had  other  technical  qualifications. 

Legally-trained  persons  made  up  62%  of  sole 
arbitrators,  and  non-legal  were  38%.  The  figure  virtually 
reversed  with  3-person  tribunals:  -  32%  of  arbitrators  were 
legally  trained  and  68%  bad  other  expertise.  The  actual 
composition  of  3-person  tribunals  showed  a  more  broad 
spread  than  expected:  • 


Speed  -  First  we  analyzed  overall  time,  in  number 
of  weeks,  from  the  inception  of  arbitration  to  its  conclusion 
(award  or  settlement).  We  excluded  one  isolated 
international  mammoth  which  took  80  weeks  involving  a 
hugh  stake  and  major  costs.  The  range  then  was  from  less 
than  a  week  to  48  weeks,  with  amounts  in  dispute  averaging 
just  over  SI, 000 ,000.  In  detail,  overall  times  were: 


up  to  4  weeks 

41% 

5  to  8  weeks 

22% 

9  to  12  weeks 

9% 

13  to  28  weeks 

23% 

over  28  weeks 

5% 

1  ' 

The  shorter  overall  time  in  arbitration 
is  a  compelling  attraction. ' 


3  legal  11  %• 

2  legal,  1  non-legal  16% 

1  legal,  2  non-legal  37% 

3  non-legal  36% 


•  (legate  sat  on  63%  of  3-person  arbitrations) 

Clearly  each  of  the  two  categories  maintains  an 
important  place  in  the  arbitration  process;  clearly  there  are 
excellent  arbitrators  from  all  fields  and  the  final  choice  would 
appear  governed  by  the  nature  of  the  particular  dispute. 

Amounts  in  Dispute  -  Arbitration  appears  as 
appealing  for  large  disputes  as  it  obviously  is  for  smaller 
disputa. 


Amount  Range 

0- $10,000  23 

510,001  -25,000  10 

$25,001-50,000  10 

$50,001  -  100,000  10 

$100,001  -250,000  12 

$250,001  -  500,000  14 

$500,001  -  1,000,000  6 

$1.0-10.0  14 

$10.0-100.0  1 


Thus,  53%  of  arbitrations  involved  $  100,000  or  less. 
The  magnitude  of  the  higher  dollar  disputa  raised  the  overall 
average  to  $1,027,000. 


This  data  necessarily  compares  to  the  litigation 
process:  -  from  issuance  of  the  Statement  of  Claim,  through 
pleadings,  preparation,  documents,  discoveries,  pre-trial  and 
trial.  In  spite  of  all  Ontario  Court  achievements  in 
streamlining  administration  and  adding  judge,  it  is  estimated 
that  any  significant  lawsuit  will  take  from  2  years  ( 1 04  weeks) 
to  4  years  (208  weeks)  to  reach  the  trial  court.  At  the  least,  if 
your  case  is  in  Toronto,  if  it  gets  on  the  Commercial  List,  if 
it  is  fast-tracked  and  if  the  list  allows,  you  could  get  to  trial  in 
6  months  (26  weeks). 

If  a  dispute  is  suitable  for  arbitration  (some  are  not), 
the  shorter  overall  time  in  arbitration  is  a  compelling 
attraction. 

The  number  of  hearing  days  within  the  overall  time 
span  ranges  from  0  days  (decision  on  documents  only)  to  (the 
isolated  exception)  50  days  with  an  average  of  2.97  days 
Hearing  days  were  not  always  consecutive  in  longer  cases, 
indicating  an  arbitral  flexibility.  Specifically  the  data 
showed: 
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4% 

43% 

17% 

16% 

14% 

2% 

4% 


(d) 


It  was  not  feasible  to  survey  all  of  the  factors 
affecting  such  short  hearings.  C early,  however,  the  shorter 
overall  time  and  fewer  hearing  days  reflect  on  how  parties 
react  to  the  process  and  participate  in  it.  Arbitration  is,  in 
essence,  controlled  by  the  parties  and  guided  by  the  tribunal. 
Short  hearings  mean  that  these  blend  well. 


either  the  arbitrator  or  the  award?  No  arbitrator  was 
challenged  in  1991  and  only  3  challenged  in  1992.  Seven 
awards  were  challenged  in  1991  and  10  in  1992.  Of  these  17 
challenges,  1 1  were  settled  between  the  parties  and  3  were  still 
current  at  survey  time.  Three  were  heard  in  court  where  one 
was  allowed  and  two  dismissed. 


Hearing  day  numbers  arc  also  one  measure  used  by 
li  tigation  counsel  when  developing  cost  estimates  of  a  matter 
which  goes  through  tnal  A  trial  lasting  several  days  (say  3 
to  10)  will  attract  one  party’s  legal  fees  of  roughly  520,000  to 
525,000  per  day  of  trial  for  all  services  from  lawsuit  inception 
to  judgment.  In  arbitrations,  where  discoveries  are  rare,  the 
per  day  average  should  be  substantially  lower. 

Costa  -  It  is  only  our  projection  that  the  length  of 
an  arbitration  hearing  (average  2.97  days)  when  considered 
m  relation  to  the  amounts  in  dispute  (average  51,027,000) 
was  stri kingly  shorter  than  such  disputes  would  take  in  court. 

We  have  also  projected  that  the  per  day  average  cost 
would  be  lower  in  arbitration  than  court. 

The  survey  asked  arbitrators  for  their  best  estimate 
of  overall  total  cost  —  including  arbitrators’  fees,  any  legal 
fees  to  both  sides,  arbitration  expenses.  In  1991  their  total 
cost  estimate  averaged  519,300  (cases  averaged  5702,000  in 
dispute)  rising  to  only  525,930  in  1992  (when  cases  averaged 
51,204,000). 

While  detractors  of  arbitration  often  say:  -  ’it’s  not 
cheaper,  you  have  to  pay  for  the  arbitrators  and  hearing 
rooms  while  judges  and  courts  are  free’,  the  evidence  is  quite 
to  the  contrary. 

"Summarizing  the  evidence  of  parties' 
satisfaction,  99  1/2 %  of  arbitrations  had  no 
interlocutory  proceedings,  93%  were  befd  without 
chaBenge  to  arbitrator  or  award  and  in  95%  award 
enforcement  did  not  need  court  assistance.  * 


Satisfaction  of  the  Parties  -  A  number  of  survey 
questions  addressed  this  issue. 

Did  either  party  interrupt  the  proceedings  with 
interlocutory  applications  to  a  court?  There  were  none  in 
1991,  only  4  in  1992, 

How  many  times  did  a  party  launch  a  challenge  of 


Thus  challenges  occurred  in  just  over  7%  of 
arbitrations  and  have  reached  court  in  half  of  one  per  cent. 
These  results  must  reflect  not  only  on  the  panics’  satisfaction 
but  also  on  the  integrity  of  the  process. 


A  key  factor  in  parties’  satisfaction  would  be  the 
enforceability  of  an  arbitration  award.  We  asked  the 
arbitrators.  Where  they  were  aware  of  the  enforcement 
aspect,  there  was  no  problem  in  85%  of  the  cases.  Of  the  1 5% 
where  problems  did  arise,  in  only  a  quarter  was  coun 
assistance  required  and  the  balance  were  resolved. 


Summarizing  the  evidence  of  panics’  satisfaction,  99 
1/2%  of  arbitrauons  had  no  interlocutory  proceedings,  93% 
were  held  without  challenge  to  arbitrator  or  award  and  in 
95%  award  enforcement  did  not  need  coun  assistance. 


"Arbitration  is  in  essence  controlled  by  the  I  ^ 

parties  and  guided  by  the  tribunal."  |  j 


Hearing  PTrvyyhirra  -  A  vanety  of  questions  were 

asked. 


Two-pan y  arbitrauons  were  the  norm  (96%)  with 
three  parties  in  2%  and  four  parties  in  1%.  The  significance 
here  appears  to  be  that  oeriain  arbitrations  did  find  a  way  to 
accommodate  and  satisfy  more  than  two  parties.  This  occurs 
in  fact  while  many  institutional  committees  appear  still  to 
debate  whether  it  is  possible. 

Lawyers  represented  cheats  in  41%  of  arbitrations. 
As  you  would  expect,  lawyers  were  used  less  often  where  the 
amount  in  dispute  was  «mall 

An  agreed  statement  of  facts  is  something  which 
many  experienced  arbitrators  request  at  the  earliest  chance. 
Whether  our  survey  arbitrators  asked  or  not,  such  statements 
appeared  in  only  29%  of  cases. 
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We  asked  if  the  parties  stated  their  cases  in  either 
oral  or  written  statements.  We  wanted  to  eliat  data  about 


I 


(e) 


"pleadings".  From  experience,  written  statements  take  many 
forms  -  pleadings,  letters,  memos,  a  group  of  documents  - 
so  our  question  was  hedged  and  the  responses  did  not  isolate 
"pleadings".  The  data  is  that  65%  of  case  statements  were 
oral  and  58%  were  written.  The  resulting  23%  overlap  shows 
the  times  when  statements  were  considered  both  oral  and 
^ritten.  Please  base  nothing  significant  on  this  section. 

In  considering  witness  numbers,  bear  in  mind  again 
that  there  were  many  small,  short  arbitrations  but  still  the 
overall  average  value  exceeded  $1,000, OCX).  From  those 
arbitrators  responding  to  the  witness  questions  came  the 
following: 

Witnesses  of  facts 


Number 

0  3% 

1-2  41% 

3-5  30% 

6-10  23% 

11  plus  3% 

Expert  witnesses 

Number 

0  2% 

1  25% 

2  51% 

3'  4% 

4  plus  18% 


These  numbers  are  very  substantially  below  numbers 
usually  associated  with  court  trials  of  comparable  cases.  This 
data  is  consistent  with  the  few  number  of  average  hearing 
days.  The  witness  data  invites  the  deduction  —  indeed  makes 
it  almost  irresistible  —  that  arbitration  brings  out  in  the 
parties  much  more  co-operation  in  proof  of  facts,  much  more 
agreement  in  defining  issues  and  correspondingly  much  less 
contention  and  formalities  than  litigation  does. 

Statistics  about  documents  support  that  conclusion. 
The  survey  question  ("No.  of  documents  ±")  was  also 
imperfect  Obviously  some  arbitrators  applied  it  to  all 
documents  produced  while  the  rest  restricted  it  to  exhibits  in 
evidence.  Only  10%  of  arbitrations  had  more  than  50 
documents,  including  those  where  the  answer  was  in  the 


thousands. 


Number  of  Documents 

0  0% 

I- 5  30% 

6-10  18% 

II- 20  13% 

21-50  29% 

50  plus  10% 


Remember  that  37%  of  these  arbitrations  were 
construction  and  that  people  in  construction  litigation 
think  only  in  terms  of  thousands  of  documents.  The  small 
numbers  of  documents  in  arbitration  point  again  to  co¬ 
operation  and  diminished  contention.  Fact  finding  is  much 
easier  in  arbitration  than  litigation. 

Site  visits  were  conducted  in  29%  of  reported 
arbitrations.  Of  these,  sole  arbitrators  held  23%  of  the  site 
visits  and  3-person  tribunals  accounted  for  75%  (4-person 
tribunals  =  2%). 

Awards  of  costs  most  often  followed  a  prior 
agreement  between  the  parties  (54%)  and  otherwise,  as  the 
parties  agreed,  were  awarded  in  the  discretion  of  the  tribunal 

(45%). 

Between  both  party  agreement  and  tribunal  award, 
most  or  all  costs  were  divided  equally  between  the  parties 
(64%)  and  were  awarded  to  the  winner  in  the  remainder 
(36%).  The  trend  range  was  between  "all-50/50"  (51%)  and 
"all  to  the  winner"  (5%).  Court  assessment  of  costs  was 
pursued  only  in  one  case  (1992). 

Concliimnn  .  Arbitration  proves  even  faster  and 
more  economical  than  expected.  Parties’  control,  co¬ 
operation  and  satisfaction  is  established.  From  this  point, 
the  commercial  community  can  now  approach  the  arbitration 
process  with  confidence. 

Other  andlkrv  results  -  There  are  obviously  a 
great  many  other  combinations  of  data  which  could  be 
developed  from  the  survey  results.  If  any  would  be  of  special 
interest  on  a  matter  in  which  you  are  involved,  please  write  to 
John  Carson,  Suite  1400-401  Bay  Street,  Toronto  M5H2Y4 
(fax:  416-361-3459)  and  we’ll  do  our  best. 


(f ) 


Distilling  the  statistics.  •  This  survey  tabulation 
does  not  claim  the  comprehensive  precision  of,  say,  a  Gallup 
or  Angus  Reid  poll.  The  results  do  not  claim  accuracy  within 
a  narrow  plus-minus.  The  survey  docs  record  the  experiences 
,pf  41%  of  known  Ontario  arbitrators  (there  may  be  others) 
and  the  even  ts  of  a  statistically  reliable  sample  of  arbitrations 
over  two  years.  It  is  the  only  survey  of  its  kind  in  Canada. 
It  affords  exceptionally  reliable  evidence  of  the  matters 
surveyed  and  the  arbitration  process  in  Ontario.  We  renew 
our  thanks  to  those  who  responded. 

Future  statistics.  •  Until  there  is  a  central  body 
collecting  such  information  from  arbitrators  of  all 
institutions  and  groups,  we  will  be  asking  all  Ontario 
arbitrators  known  to  us  to  file  with  us  a  report  form  at  the 
termination  of  each  arbitration.  This  will  provide  more 
accurate  and  more  current  data  and  relieve  anyone  in  future 
of  undertaking  the  scope  of  this  pioneer  survey. 

Respectfully  submitted 

John  C.  Carson,  Q.C.,  LLM. 

William  C.  Graham,  Q.C. 

Wayne  C.  Carson,  LL.M.,  P.Eng. 

Toronto,  August  1993. 


PERSONAL  PROFILES 

John  Carson  has  served  as  arbitrator  or  counsel  in  labour 
arbitrations  for  16  years  and  in  commercial  arbitrations  for 
20  years.  He  chaired  the  first  Law  Society  seminar  on 
arbitration  and  frequently  speaks  and  writes  on  ADR. 
(Carson,  Gross  &  McPherson,  Toronto;  Arbitration  and 
Mediation  Institute;  Canadian  Arbitration  Service  Extension; 
International  Chamber  of  Commerce  (BLS);  American 
Arbitration  Association;  CBAO-ADR.) 

Bill  Graham  teaches  International  Trade  Law  and  Business 
Law,  Public  International  Law  and  the  Law  of  the  EEC  at  U 
of  T  Law  School.  Among  his  many  international  distinctions 
arc  an  S.J.D.  from  the  University  of  Paris,  representing 
Canada  in  preparing  the  UNCITRAL  Model  Law  and 
serving  on  the  CBA/ABA  committee  for  dispute  resolution 
under  the  Free  Trade  Agreement.  He  is  a  Chevalier  dc  la 
Ligion  d’Honneur  de  la  France. 

Wayne  Canon  studied  engineering  at  the  University  of  New 
Brunswick  and  Leeds  University.  His  Master  of  Laws  from 
the  London  School  of  Economics  was  m  construction  law 
and  ADR. 


©  1993,  John  C.  Carson 


APPENDIX  "D 


THE  LAW  SOCIETY  OF  UPPER  CANADA 
RESEARCH  AND  PLANNING  COMMITTEE 


SHORT  GLOSSARY 
OF 

DISPUTE  RESOLUTION  TERMS 


April  1 992 


This  glossary  is  a  shortened  version  of  a  more  detailed  document  which  the  Dispute 
Resolution  Subcommittee  intends  to  submit  with  its  final  report,  it  defines  the  procedures 
included  in  the  companion  document  Condensed  Spectrum  of  Dispute  Resolution  Processes. 
It  was  prepared  for  the  Subcommittee  by  Glenn  Stuart,  a  member  of  the  Law  Society  of  Upper 
Canada.  On  April  24, 1 992,  Convocation  approved  the  document  for  distribution  to  members 
of  the  Society. 
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ADJUDICATION:  Any  of  the  forms  of  dispute  resolution  in  which  the  parties  to  the  dispute 
present  proofs  and  arguments  to  a  neutral  third  party  who  has  the  power  to  deliver  a 
binding  decision,  generally  based  on  objective  standards.  The  term  subsumes 
arbitration  and  litigation.  [See  source  note  1 .] 

ADVISORY  OPINION:  A  non-binding,  objective  assessment  of  the  relative  strengths  of  the 
opposing  positions  in  a  dispute  and  the  probable  outcome  of  the  case  if  it  were  to 
proceed  to  trial,  rendered  by  a  neutral  third  party,  provided  to  stimulate  settlement. 

AMICABLE  COMPOSITION:  A  process  similar  to  arbitration  wherein  a  third  party  adjudicator 
conducts  a  hearing  and  renders  a  binding  decision  in  the  dispute  which  is  based  on  a 
compromise  of  the  parties'  interests  rather  than  an  absolute  determination  of  the  rights 
of  the  parties. 

ARBITRATION:  Any  of  the  forms  of  dispute  resolution  involving  a  mutually  acceptable, 
neutral  third  party  making  a  decision  on  the  merits  of  the  case,  after  an  informal 
hearing  which  usually  includes  the  presentation  of  evidence  and  oral  argument.  The 
process  has  four  main  variations  (creating  numerous  permutations): 

binding  or  non-binding; 
voluntary  or  compulsory; 

private,  statute-authorized,  court-annexed  (alternatively  termed  court- 
connected); 

one  arbitrator  or  a  panel. 

In  Ontario,  all  arbitrations,  whether  private,  court-annexed  or  pursuant  to  statute,  are 
subject  to  the  Arbitration  Act.  S.O.  1 991 ,  c.  1 7,  as  amended,  unless  the  application 
of  that  statute  is  excluded  in  whole  or  in  part  by  the  agreement  of  the  parties  or  the 
statute  which  authorizes  a  particular  arbitration.  Most  labour  arbitrations  are 
specifically  regulated  by  a  particular  statute.  [See  source  note  2.1 

The  Arbitration  Act  does  not  define  "arbitration". 

Binding  arbitration:  Any  form  of  arbitration  in  which  the  parties  agree  or  a  statute  or  court 
directs  that  the  decision  of  the  arbitrator  is  conclusive  of  the  dispute.  In  limited 
circumstances,  the  decision  is  subject  to  judicial  review  (in  Ontario  under  the 
Arbitration  Act  or  the  specific  statute  authorizing  the  arbitration,  such  as  the  Labour 
Relations  Act.  R.S.O.  1990,  c.  L.2). 

All  arbitrations  governed  by  the  Arbitration  Act  are  binding  by  the  provisions  of  s.  37 
of  that  Act. 

Compulsory  arbitration:  Arbitration  of  disputes  which  the  parties  are  obliged  to  submit  to 
arbitration  either  pursuant  to  the  terms  of  a  contract  which  the  parties  entered  prior 
to  the  dispute  or  pursuant  to  the  provisions  of  a  statute. 

Final  offer  arbitration:  See  Final  Offer  Selection 
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Grievance  arbitration:  A  form  of  labour  arbitration  wherein  the  parties  submit  disputes  over 
rights  that  arise  under  an  existing  collective  agreement. 

Interest  arbitration:  A  form  of  labour  arbitration  wherein  the  parties  submit  a  dispute  over  the  . 
terms  of  a  proposed  collective  agreement. 

Mandatory  court-annexed  arbitration:  (Also  Court-annexed  Compulsory  Arbitration)  A 
process  whereby  parties  to  litigation  are  required  to  present  their  cases  before  a  court- 
appointed  arbitrator,  usually  a  retired  judge  or  senior  lawyer,  in  an  informal  meeting. 
The  arbitrator  renders  a  non-binding  decision  which  will  be  entered  as  a  judgment  of 
the  court  if  not  disputed  by  any  party;  if  the  award  is  not  accepted,  the  parties  retain 
their  rights  to  proceed  to  a  traditional  trial  without  reference  to  the  arbitrator's 
decision,  although  a  party  rejecting  that  decision  and  requiring  a  trial  will  typically  be 
subject  to  a  cost  penalty  if  a  more  favourable  decision  is  not  obtained. 

The  system  is  utilized  in  several  states  in  the  U.S.A,  subject  to  various  limitations  as 
to  the  quantum  of  damages  and  the  subject-matter  of  appropriate  cases;  it 
approximates  the  summary  trial  process  without  involving  a  judge. 

Non-binding  arbitration:  Any  arbitration  process  wherein  the  parties  are  not  bound  to  accept 
the  decision  of  the  arbitrator  as  a  conclusive  disposition  of  the  dispute. 

Private  arbitration:  Any  process  wherein  two  or  more  parties  agree,  either  prior  to  any  dispute 
within  the  contract  establishing  their  relationship  (on  either  a  compulsory  or  voluntary 
basis)  or  by  an  agreement  in  response  to  a  dispute,  to  submit  their  dispute(s)  to 
arbitration.  The  parties  determine  the  parameters  and  procedures  which  will  govern 
the  arbitration  and  may  impose  a  range  ("High-Low")  in  which  any  acceptable  result 
must  fall.  The  decision  of  the  arbitrator  is  typically  binding  on  the  parties  subject  to 
limited  judicial  review. 

In  Ontario,  the  Arbitration  Act  imputes  certain  terms  to  an  arbitration  agreement,  most 
of  which  can  be  excluded  by  agreement. 

Voluntary  arbitration:  Any  form  of  arbitration  in  which  the  parties  may  choose  whether  to 
submit  a  particular  dispute  to  arbitration. 

Voluntary,  binding  court-connected  arbitration:  A  process  wherein  the  parties  to  a  court 
proceeding  agree  to  submit  their  dispute  to  an  arbitrator  of  their  choice,  approved  by 
the  court.  The  hearing  before  the  arbitrator  is  a  procedure  of  record.  Thus,  the 
evidence  and  argument  are  recorded,  and  the  transcript  becomes  part  of  the  public 
record.  Formal  rules  of  procedure  and  evidence  may  be  relaxed  by  agreement.  The 
parties  are  subsequently  bound  by  the  decision  which  is  entered  as  a  judgment  of  the 
court. 

This  definition  describes  the  procedure  proposed  in  the  1 987  Report  of  the  Ontario 
Courts  Inquiry  (Zuber  Report).  A  version  is  available  at  the  present  time  under  the 
District  of  Algoma  Case  Management  Rules,  although  the  parties  elect  under  those 
rules  whether  the  decision  will  be  binding  or  not.  The  variation  used  in  California  is  not 
a  procedure  of  record,  and  thus  resembles  private  judging  in  that  the  contents  of  the 
hearing  are  not  publicly  disclosed. 
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AVOIDANCE:  The  simplest  form  of  dispute  resolution  in  which  the  aggrieved  party  ends  the 
dispute  by  forgoing  its  rights  and  taking  no  steps  towards  any  relief. 

CONCILIATION:  An  informal  process  in  which  a  passive  third  party  is  positioned  between  the  . 
parties  to  create  a  channel  for  communications,  usually  by  conveying  messages 
between  parties  who  are  unwilling  to  meet  face-to-face,  to  identify  common  ground 
and  to  eventually  re-establish  direct  communications  between  the  parties.  The  term 
is  often  interchanged  with  mediation;  however,  conciliation  involves  a  more  passive 
third  party.  The  process  can  be  readily  combined  with  mediation. 

Court-connected  conciliation:  A  conciliation  program  incorporated  into  the  court  process  in 
a  fashion  identical  to  court-annexed  mediation.  The  timing  of  the  introduction  of 
conciliation,  the  qualifications  of  the  conciliator  and  the  subject  matter  of  the 
conciliation  vary  between  programs. 

CONFIDENTIAL  LISTENING:  A  process  wherein  a  neutral  third  party  reviews  the  confidential 
settlement  positions  of  all  parties  and  advises  the  parties  whether  a  negotiable  range 
exists  but  does  not  disclose  any  further  information.  The  parties  may  agree 
beforehand  to  settle  at  the  midpoint  of  any  range  revealed  by  the  process. 

CONSENSUS  MAKING:  (Also  Consensual  Resolution)  The  broad  category  of  dispute 
resolution  processes,  including  negotiation,  mediation  and  therapeutic  intervention,  in 
which  the  parties  develop  a  solution  to  a  dispute  by  mutual  agreement  rather  than  by 
adjudication. 

COURT-ANNEXED  MEDIATION:  See  Mediation 

COURT-CONNECTED  CONCILIATION:  See  Conciliation 

DISPUTE  PREVENTION:  Initiatives  which  persons  and  organizations  take  to  structure  their 
operations  to  minimize  the  risk  of  disputes  and/or  structuring  relationships  by  contract 
to  avoid  litigation  of  disputes  that  may  arise. 

Compliance  programs:  A  form  of  dispute  prevention  whereby  key  employees  are  familiarized 
with  legal  and  regulatory  restrictions  relevant  to  their  operations  in  order  to  stimulate 
the  restructuring  of  those  operations  to  minimize  violations. 

Legal  Audit:  A  review  of  an  organization's  activities  by  counsel  to  identify  sources  of 
potential  disputes  and  to  restructure  current  activities  to  reduce  the  risk  of  those 
disputes. 

Negotiated  Rule-Making:  A  broad  concept  embracing  all  processes,  such  as  "Notice  and 
Comment"  and  "On  the  Record  Rule-Making",  in  which  a  rule-maker,  typically  a 
government  department,  incorporates  input  from  those  persons  with  an  interest  in  a 
proposed  rule  or  regulation  into  the  substance  of  the  rule.  The  term  may  be  extended 
beyond  the  government  context  to  any  negotiation  focusing  on  the  structuring  of  the 
future  relations  of  parties. 


4 


Preventative  Mediation:  See  Mediation 

Quality  of  Working  Life  Programs  {"QWL"):  An  informally  structured  program  established  in 
a  workplace  to  encourage  industrial  democracy  by  involving  employees  to  some  degree  . 
in  decision  making  and  workplace  design. 

The  Ontario  QWL  centre  provides  support  services  for  programs  of  this  sort  in  order 
to  encourage  the  extension  of  QWL  programs. 

EARLY  NEUTRAL  EVALUATION  ("ENE"):  A  non-binding  process,  typically  required  under  the 
relevant  rules  of  court,  wherein  the  parties  and  their  counsel  meet  shortly  after  the 
initiation  of  a  court  proceeding  and  confidentially  present  the  factual  and  legal  bases 
of  their  cases  to  each  other  and  a  third  party  lawyer  experienced  in  the  substantive 
area.  The  third  party  identifies  issues,  assesses  the  strengths  of  the  cases,  structures 
a  plan  for  the  progress  of  the  case,  and,  if  requested  by  the  parties,  may  encourage 
settlement. 

In  California,  this  process  overlaps  the  use  of  special  masters. 

FINAL  OFFER  SELECTION:  (Also  Final  Offer  Arbitration)  A  form  of  arbitration  wherein  both 
parties  submit  their  "best  offers"  to  an  arbitrator  who  must  select  one  as  the  binding 
award,  usually  following  a  hearing  of  the  parties'  cases. 

A  variation  used  in  some  U.S.  jurisdictions  involves  the  parties  submitting  their  best 
offers  to  a  court  office,  simultaneously  with  a  determination  of  an  award  by  an 
arbitration  judge.  The  party  whose  offer  is  closer  to  the  decision  is  awarded  the 
amount  of  its  offer. 

Another  variation  could  permit  the  arbitrator  to  select  items  from  each  party's  offer, 
rather  than  selecting  the  entire  offer  of  one  party. 

Modified  Final-Offer  Arbitration:  A  variation  of  final  offer  arbitration  wherein  the  arbitrator 
may  reject  both  offers  as  being  unacceptable  and  propose  an  award.  The  parties  may 
either  accept  the  award  or  reject  it  and  require  the  arbitrator  to  select  one  of  the 
offers. 

Multiple-Offer  Selection:  A  variation  of  final  offer  arbitration  wherein  the  parties  submit  a  pre¬ 
determined  number  of  different  offers  to  the  arbitrator  who  selects  one  and  announces 
which  party's  offer  has  been  selected  but  does  not  identify  the  particular  offer.  The 
other  party  then  chooses  one  of  the  offers  submitted  by  the  selected  party.  This 
variation  is  most  effective  where  several  issues  have  been  submitted  to  arbitration. 

Repeated-Offer  Selection:  A  variation  of  final  offer  arbitration  wherein  the  arbitrator  may 
require  the  parties  to  submit  new  offers  after  determining  that  the  first  offers  were 
both  unacceptable. 


MANDATORY  COURT-ANNEXED  ARBITRATION:  See  Arbitration 
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MEDIATION:  Some  degree  of  intervention  in  a  dispute  or  negotiation  by  an  impartial,  neutral 
third  party  who  has  no  decision-making  power.  The  third  party  informally  assists 
disputing  parties  in  voluntarily  reaching  their  own  mutually  acceptable  settlement  of 
issues  in  dispute  by  structuring  the  negotiation,  maintaining  the  channels  of  . 
communication,  articulating  the  needs  of  each  party,  identifying  the  issues,  and,  if 
requested,  making  recommendations  on  disputed  issues.  The  process  may  involve 
counsel,  but  open  communication  between  the  parties  as  well  as  between  their 
counsel  is  encouraged.  [See  source  note  3.] 

Closed  mediation:  Mediation  in  which  all  discussions  are  confidential  and  the  mediator  is  not 
a  compellable  witness  in  any  subsequent  proceeding.  As  the  overwhelming  majority 
of  mediations  are  closed,  the  use  of  the  term  "mediation"  without  qualification 
connotes  closed  mediation. 

Court-annexed  mediation:  This  form  of  mediation  exists  where  mediation  services  are 
incorporated  into  the  court  process  and  may  either  be  ordered  by  the  court  or 
voluntarily  agreed  to  by  the  parties.  The  parties  maintain  their  rights  to  proceed  to  trial 
if  mediation  fails.  Any  settlement  that  is  reached  becomes  a  judgment  of  the  court. 
The  term  is  often  used  interchangeably  with  court-annexed  conciliation. 

In  certain  of  the  United  States,  the  mediation  of  divorces  involving  custody  and  access 
issues  can  be  compelled  by  the  court,  although  the  court  is  not  required  to  make  the 
order.  In  Ontario,  this  form  of  mediation  has  been  incorporated  into  the  Unified  Family 
Court  experiment. 

Open  mediation:  Mediation  after  which  the  mediator  either  files  a  report  with  the  court  which 
ordered  the  mediation  to  occur  or  is  compellable  as  a  witness  in  any  subsequent 
proceeding. 

In  Ontario,  s.  3  of  the  Family  Law  Act,  R.S.O.  1990,  c.  F.3  provides  for  open 
mediation  of  family  law  disputes  where  the  parties  so  agree.  This  is  an  exception  to 
general  mediation  practice. 

Preventative  mediation:  A  program  which  is  intended  to  establish  a  more  cooperative 
approach  to  conflict  resolution,  rather  than  resolving  actual  conflicts,  in  the  labour 
relations  context.  It  consists  of  three  elements: 

joint  action  committees  which  provide  a  communication  channel  between 
labour  and  management  representatives,  sometimes  with  a  mediator; 

relationship  improvement  seminars  to  establish  dispute  resolution  strategies; 
and, 

joint  training  programs. 

The  Preventative  Mediation  Program  of  the  Ontario  Conciliation  and  Mediation  Service 
assists  in  the  establishment  of  these  programs. 
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MED/ARB:  This  process  commences  as  a  mediation  of  a  dispute  by  a  neutral  third  party, 

but  if  the  mediation  does  not  successfully  resolve  the  dispute,  the  third  party  assumes 
the  role  of  arbitrator  and  imposes  a  (typically  binding)  decision  upon  the  parties. 

MINI-TRIAL:  This  informal  and  inherently  flexible  process,  typically  used  in  commercial 
disputes  between  corporate  entities,  combines  mediation,  negotiation  and  non-binding 
arbitration.  The  exact  structure  is  determined  by  agreement  between  the  parties,  but 
involves,  after  a  limited  preparation  period,  the  summary  presentation  by  counsel  of 
each  party's  best  case  to  a  panel  consisting  of  the  opposing  decision-makers  (who 
have  had  no  personal  involvement  in  the  dispute)  and  usually  a  neutral  third  party.  The 
third  party  may  render  an  advisory  opinion  at  the  conclusion  of  this  "information 
exchange".  The  principals  then  attempt  to  negotiate  a  settlement  with  the  assistance 
of  the  third  party  acting  as  mediator.  If  no  settlement  is  reached,  the  parties  may 
proceed  to  trial.  This  process  is  distinguishable  from  a  summary  trial. 

NEGOTIATION:  Any  form  of  communication,  direct  or  indirect,  whereby  parties  who  have 
opposing  interests  discuss,  without  resort  to  arbitration  or  other  judicial  processes,  the 
form  of  any  joint  action  which  they  might  take  to  manage  and  ultimately  resolve  the 
dispute  between  them.  (See  source  note  4.) 

Principled  Negotiation:  An  alternative  to  traditional  competitive  or  cooperative  negotiation  in 
which  the  parties  focus  on  the  issues  in  dispute,  rather  than  the  positions  taken  by  the 
parties,  and  attempt  to  understand  the  needs  of  the  other  party  and  create  new 
options  which  achieve  mutual  gain  as  assessed  by  objective  standards. 


NEUTRAL  CASE  EVALUATION:  Any  process  within  litigation  in  which  the  parties  or  their 
counsel  present  their  cases  to  a  court-appointed,  neutral  third  party,  typically  a  senior 
lawyer  with  expertise  in  the  substantive  area  of  the  dispute,  who  renders  an  advisory 
opinion  on  the  issues  presented. 

OMBUDSMAN:  An  independent  officer  of  a  government  or  other  large  institution  who 
investigates  complaints  of  administrative  injustice  and  attempts  to  mediate  disputes 
between  aggrieved  members  of  the  public  and  the  government  or  institution.  The 
traditional  use  of  the  word  has  been  limited  to  government  and  public  bodies  (such  as 
universities).  [See  source  note  5.] 

PRE-TRIAL  CONFERENCE:  An  informal  dialogue  between  a  judge,  other  than  the  trial  judge, 
and  counsel  directed  to  encouraging  settlement,  focusing  the  issues  for  trial,  obtaining 
agreements  as  to  evidence,  refining  the  cases  to  be  presented  at  trial,  and  providing 
a  non-binding  assessment  of  the  dispute  by  a  judge.  The  issues  which  a  particular 
conference  focuses  on  vary  between  systems  and  judges.  The  parties  to  the  dispute 
are  typically  encouraged  to  attend  these  meetings;  in  the  absence  of  a  party,  counsel 
must  have  adequate  instructions  to  settle  the  dispute. 

In  civil  actions  in  the  Ontario  Court  (General  Divison),  the  general  process  is  governed 
by  Rule  50  of  the  Rules  of  Civil  Procedure. 


PRIVATE  JUDGING:  A  process  agreed  to  by  the  parties  whereby  the  dispute  is  presented  to 
a  neutral  third  party,  typically  an  experienced  lawyer  or  retired  judge,  hired  by  the 
parties,  who  renders  a  binding  decision.  The  third  party  may  be  drawn  from  a  "private 
court".  The  process  assumes  the  form  of  a  private  trial,  governed  by  the  rules  of  the  . 
private  court  or  rules  specifically  drafted  by  the  parties,  and  relevant  arbitration 
legislation.  The  judge  may  serve  as  a  mediator  initially. 

In  most  American  jurisdictions,  the  court  may  refer  a  matter  to  private  judging,  and  the 
decision  is  entered  as  a  judgment  of  the  public  court  and  may  be  appealed  accordingly. 

In  Ontario,  the  process  (e.g.  the  Private  Court)  is  governed  by  the  Arbitration  Act,  and 
the  decision  is  an  award  under  that  statute.  The  right  of  appeal  is  consequently  limited 
to  judicial  review  under  that  statute  (subject  to  a  right  to  appeal  within  the  private 
court). 

REFEREE:  A  neutral  third  party,  typically  appointed  by  the  court,  who  arbitrates  one  or  more 
issues  in  a  dispute  under  prescribed  rules.  The  term  includes  a  "private  judge"  in 
American  systems. 

SUMMARY  JUDGMENT:  A  formal  procedure  established  by  the  rules  of  court  which  enables 
a  party  to  a  court  proceeding  to  apply  to  a  judge  prior  to  trial  to  obtain  full  or  partial 
judgment  in  a  case  where  there  are  few  or  no  facts  in  dispute  and  the  issues  between 
the  parties  are  questions  of  law  or  of  the  application  of  the  law  to  the  facts  of  the 
case.  The  procedure  enables  a  party  to  conclude  litigation  of  many  disputes  without 
trial. 

In  civil  actions  in  the  Ontario  Court  (General  Division),  the  procedure  is  initiated  by  a 
motion  under  Rule  20  of  the  Rules  of  Civil  Procedure  and  can  be  used  to  obtain 
judgment  on  the  basis  of  agreed  or  affidavit  evidence  where  there  is  "no  genuine  issue 
for  trial".  Rule  21  provides  similar  relief  where  the  dispute  is  a  question  of  law  that 
can  be  determined  without  any  evidence  being  put  before  the  court. 

SUMMARY  JURY  TRIAL:  A  flexible  procedure  available  (or  alternatively  required)  late  in  the 
formal  litigation  process  once  the  case  is  ready  for  trial.  Prior  to  an  actual  trial, 
counsel  for  the  parties  to  a  dispute  present,  off  the  record,  a  summary  of  each  party's 
best  case  to  a  jury,  selected  by  the  court  from  the  jury  list,  which  renders  a  verdict. 
The  jury,  in  fact,  is  a  "mock  jury",  and  its  verdict  is  not  binding,  but  its  members  are 
not  advised  of  this  until  they  have  delivered  their  verdict.  Counsel  may  review  the 
case  with  the  jury  after  the  verdict  and  then  continue  settlement  negotiations  in  light 
of  the  result. 

The  process  originated  in  the  courts  of  the  Northern  District  of  Ohio. 

THERAPEUTIC  INTERVENTION:  This  is  a  form  of  mediation  in  which  not  only  is  a  solution  to 
the  dispute  sought  but  the  relationship  of  the  parties  is  repaired  and  the  parties' 
individual  and  collective  abilities  to  deal  with  problems  are  improved. 


8 


TRIAL:  A  dispute  resolution  process  in  which  a  judge  or  a  jury  of  the  public  courts  makes  a 
binding  decision  on  the  merits  of  the  case  after  a  full,  public  hearing,  conducted 
according  to  formal  rules  of  procedure,  which  includes  the  presentation  of  evidence 
and  oral  argument  by  the  parties.  In  Ontario  a  trial  is  the  final  step  in  an  action;  an  . 
application  is  a  summary  procedure  by  which  litigation  may  be  concluded  without  a 
trial. 

UMPIRAGE:  A  variation  on  a  three  person  arbitration  panel  wherein  the  panel  originally 
consists  of  only  the  two  arbitrators  representing  the  two  parties.  The  panel  begins  to 
hear  the  case  until  the  two  members  disagree  on  a  ruling  at  which  time  the  panel  is 
required  to  introduce  a  neutral  third  party  as  umpire.  The  umpire  can  decide  the  case 
based  on  the  positions  of  the  other  arbitrators  or  may  reconvene  the  hearing. 

VOLUNTARY,  BINDING  COURT-CONNECTED  ARBITRATION:  See  Arbitration 


SOURCES 

The  definitions  in  this  glossary  have  been  developed  from  the  materials  listed  in  the  Select 
Bibliography  on  the  next  page.  Three  sources  have  been  of  particular  assistance: 


Alberta  Law  Reform  Institute,  Dispute  Resolution:  A  Directory  of  Methods,  Projects  and 
Resources  (Research  Paper  No.  19)  (Edmonton:  Alberta  Law  Reform  Institute,  1990). 
Referred  to  below  as  ALRI  Research  Paper. 

Canadian  Bar  Association,  Task  Force  on  Alternative  Dispute  Resolution  (Bonita  J.  Thompson, 
Q.C.,  Chair),  Report  of  the  Canadian  Bar  Association  Task  Force  on  Alternative  Dispute 
Resolution:  A  Canadian  Perspective  (Ottawa:  Canadian  Bar  Foundation,  1 989).  Referred 
to  below  as  CBA  Task  Force  Report. 

The  Glossary  which  is  Appendix  F  to  the  report  Alternative  Dispute  Resolution  1990 
(Legislative  Assembly  of  Ontario,  Standing  Committee  on  the  Administration  of  Justice, 
Toronto:  1990).  Referred  to  below  as  Standing  Committee  Glossary. 

Notes  in  text 

1.  This  definition  draws  heavily  on  CBA  Task  Force  Report  p.  5  and  the  Standing 
Committee  Glossary  p.  1 . 

2.  This  definition  draws  heavily  on  the  Standing  Committee  Glossary  p.  1 . 

3.  This  definition  includes  elements  of  the  definitions  to  be  found  in  CBA  Task  Force 

Report  at  p.  5  and  the  Standing  Committee  Glossary  at  p.  1 . 

4.  This  definition  essentially  reproduces  the  definition  in  CBA  Task  Force  Report  at  p.  5. 

5.  This  definition  is  drawn  from  ALRI  Research  Paper  at  p.  23. 
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APPENDIX  'F' 


COUNCIL  OF  ONTARIO  CONSTRUCTION  ASSOCIATIONS 

MEDIATION  GUIDELINES 
MAY  30 ,  1994 


(COCA) 


DRAFT 


1.  Bhebqss  .  . 

The  purpose  of  these  guidelines  is  to  provide  information  to 
members  considering  the  use  of  the  mediation  service  and  to 
provide  ground  rules  for  the  functioning  of  the  OCA's 
mediation  proceedings. 

2.  Intention 

The  intention  of  the  mediation  service  is  to  provide  members 
involved  in  contract  disputes  with  a  structured  process  to 
assist  the  parties  to  resolve  their  dispute  on  their  own 
terms . 

3.  Parties 

a)  While  it  is  preferable  that  at  least  one  of  the  parties 
to  a  dispute  to  be  mediated  is  a  member  of  the  OCA,  any 
owner,  consultant,  or  contractor  is  welcome  to  request 
this  service  of  the  Association. 

b)  Each  party  to  the  dispute  must  provide  the  association 
with  a  letter  requesting  that  their  dispute  be  submitted 
to  mediation  pursuant  to  these  guidelines. 

c)  The  association  reserves  the  right  to  refuse  any  request 
for  mediation;  but,  such  right  will  not  be  exercised 
unreasonably . 

4.  Form  of  Agreement 

The  parties  to  the  dispute  shall  enter  into  a  mediation 
agreement  which  shall  incorporate  the  terms  and  conditions  of 
these  guidelines.  The  mediation  agreement  will  generally  be 
prepared  by  the  OCA  and  be  in  the  form  set  out  in  Appendix  "A" 
attached  hereto. 

5.  Commitment 

The  parties  to  the  dispute,  by  virtue  of  entering  into  these 
proceedings,  acknowledge  their  desire  to  submit  their  dispute 
to  mediation  and  undertake  to  act  in  good  faith  to  use  their 
best  efforts  to  reach  a  settlement. 

6.  Documentation 

The  parties  to  the  dispute  shall  bring  with  them  to  the 
mediation  meeting (s)  all  documentation  upon  which  they  intend 
to  rely  in  advancing  their  respective  positions,  including, 
but  not  limited  to,  contracts,  drawings,  specifications, 
purchase  orders,  change  orders,  and  relevant  letters  and 
memoranda . 
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7 .  Representatives  and  Authority 

Not  more  than  three  persons  will  represent  each  party  at  the 
mediation  meeting(s);  said  parties  to  be  owners,  partners, 
shareholders,  or  employees  of  the  company.  Outside  legal 
counsel  shall  be  forbidden  from  making  representations  at  the 
proceedings.  The  representatives  of  each  party  shall  have  the 
authority  to  bind  the  company  to  a  full  and  final  settlement. 

8.  Mediator 

a)  The  mediator  must  be  capable  of  being  impartial  and  must 
not  have  been  involved  in  the  dispute  at  any  previous 
stage. 

b)  On  occasion,  the  staff  may  determine  that  the  matter  in 
dispute  is  one  which  requires  co-mediation.  Co-mediation 
involves  mediation  undertaken  by  two  neutral  parties  who 
provide  a  structured  process  to  assist  in  settlement. 
Co-mediation  is  generally  used  where  there  are  many 
parties  to  a  dispute  or  where  there  are  extremely  complex 
issues  which  require  special  expertise.  (Throughout 
these  guidelines  the  term  "mediator"  should  be 
interpreted  to  mean  "co-mediators"  where  applicable.) 

9.  Confidentiality 

Any  information  which  is  disclosed  to  the  mediator  during  the 
proceedings  may  be  disclosed  to  the  other  party  to  the  dispute 
by  the  mediator  during  the  proceedings  unless  the  party 
disclosing  the  information  specifically  requests  that  the 
mediator  keep  the  specific  information  in  question 
confidential . 

10.  inadmissibility 

The  mediation  process  is  conducted  on  a  without  prejudice 
basis.  Any  information,  representations,  admissions, 

suggestions,  proposals,  discussions,  notes,  etc.  arising  out 
of  the  mediation  process  shall  not  be  admissible  in  any  other 
proceeding.  The  parties  shall  not  subpoena  the  mediator,  or 
otherwise  compel  the  mediator  to  testify,  either  orally  or  by 
way  of  production  of  written  notes,  at  any  other  proceeding. 

12.  Limitation  of  Liability 

The  parties  will  hold  harmless,  and  waive  any  liability 
against,  the  OCA  and  the  mediator  with  regards  to  the 
mediation  proceedings  and  the  matter  in  dispute. 

13.  Settlement 

The  parties  will  respect  and  abide  by  any  written  settlement 
which  is  entered  into  by  them  as  a  result  of  the  mediation 
proceedings . 
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Enforcement 

Neither  the  association/COCA  or  the  mediator  will  assume  any 
responsibility  for  the  enforcement  of  any  settlement  which  is 
entered  into  by  the  parties  to  the  dispute. 

Amendments  to  the  Guidelines 

a)  The  parties  to  a  dispute  may  by  agreement  add  to,  waive, 
or  amend  any  of  the  guidelines  set  out  herein,  subject  to 
the  approval  of  COCA. 

b)  The  COCA  Board  of  Directors  may  from  time  to  time  approve 
amendments  to  these  guidelines.  (Such  amendments  will 
not  apply  to  disputes  which  have  already  been  referred  to 
the  OCA  at  the  time  the  amendments  are  approved.) 


MEDIATION  AGREEMENT 


Appendix  "A” 


BETWEEN ; 


Party 


AND 


Party 


AND 


Mediator 

ISSUE (S)  IN  DISPUTE:  (List  here  all  issues  both  parties  agree  to 
have  mediated  by  the  Mediator.  The  mediator  will  only  deal  with 
the  issues  listed  herein.) 


WHEREAS  the  Construction  Association  has  guidelines  in  place  for 
the  mediation  of  disputes  involving  its  member  companies; 
and 

WHEREAS  the  parties  to  this  agreement  have  approached  the 
Association  with  regards  to  submitting  the  above-noted 
issue (s)  to  mediation;  and 

WHEREAS  the  Mediator  has  agreed  to  act  as  a  mediator  in  order  to 
assist  the  parties  in  their  attempt  to  resolve  the  above- 
noted  dispute; 

THE  UNDERSIGNED  HEREBY  AGREE  AS  FOLLOWS: 

THAT  they  will  respect  and  abide  by  the  Council  of  Ontario 
Construction  Associations  Mediation  Guidelines  which  are  by 
this  reference  expressly  incorporated  into  and  form  part  of 
this  Mediation  Agreement;  and 

THAT  the  parties  will  hold  harmless,  and  waive  any  liability 
against,  the  Mediator  and  the  Construction  Association  with 
regards  to  this  mediation  proceeding. 

THAT  the  costs  to  be  paid  by  each  party  to  the  mediation  process 
will  be  as  determined  from  time  to  time  by  the  OCA.  The 
current  cost  per  party  is  $75.00  per  half  day  or  part  thereof; 
except  where  co-mediation  is  required,  in  which  case  the  cost 
per  party  is  $150.00  per  half  day  or  part  thereof. 

Dated  at  _ _ this  _ _  day  of  _ _ ,  199_. 


Party 


Party 


Mediator 


JI//V  i 


ONTARIO  CONSTRUCTION  INDUSTRY 
ARBITRATION  GUIDELINES 

COUNCIL  OF  ONTARIO  CONSTRUCTION  ASSOCIATIONS 
IN  CONJUNCTION  WITH  PARTICIPATING 
LOCAL  MIXED  CONSTRUCTION  ASSOCIATIONS 

DRAFT  2  -  MAY  94 


7  1994 


draft 


1.  Purpose 

The  purpose  of  these  guidelines  is  to  provide  information  to 
parties  to  a  dispute  considering  the  use  of  COCA's  arbitration 
mechanism  and  to  provide  guidelines  for  the  functioning  of 
COCA's  arbitration  mechanism. 

2 .  Intention 

The  intention  of  the  mechanism  is  to  provide  an  expeditious 
and  inexpensive  method  of  resolving  contract  disputes  arising 
in  the  construction  industry  involving  either  parties  wishing 
to  submit  their  dispute  to  arbitration  voluntarily  or  parties 
required,  either  by  legislation  or  by  contract,  to  submit 
their  dispute  to  arbitration. 


3.  Definitions 

Within  these  guidelines,  the  following  definitions  apply: 

a)  "Act":  Arbitration  Act,  1991,  S.O.  1991,  c.  17  as 

amended  from  time  to  time. 

b)  "Arbitration  Agreement" :  A  written  agreement  to  submit 
a  dispute  to  arbitration. 

c)  "Arbitration  Tribunal":  A  group  of  three  individuals 

selected  in  accordance  with  these  guidelines. 

d)  "Arbitrator"  or  "Sole  Arbitrator":  An  individual 

selected  in  accordance  with  these  guidelines. 

e)  "COCA":  Council  of  Ontario  Construction  Associations 

f)  "Claimant":  The  party  seeking  relief  pursuant  to  a 

contract  between  the  parties. 

g)  "Participating  Local  Mixed  Construction  Associations": 

London  and  District  Construction  Association  (LDCA) 
Ottawa  Construction  Association  (OCA) 

Toronto  Construction  Association  (TCA) 

Hamilton  Construction  Association  (HCA) 

h)  "Respondent":  The  party  denying  the  relief  sought  by 

the  claimant. 
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i)  "Qualified  Arbitrators":  Those  with  a  minimum  of  four 
arbitration  experiences  in  the  industry,  graduates  of  the 
University  of  Toronto  or  Arbitration  Institute  courses, 
or  graduates  of  the  two  arbitration  courses, 

j)  "Reputed  Arbitrators":  Local  senior  industry  people 

well-known  throughout  the  industry  for  their  fairness, 
ability  to  be  impartial  and  good  judgement. 


Request  in  Writing 

Both  parties  to  the  dispute  must  provide  either  COCA  or  one  of 
the  participating  local  mixed  construction  associations  with 
a  letter  requesting  that  their  dispute  be  submitted  to 
arbitration. 

Regional  Jurisdiction 

The  parties  may  choose,  by  mutual  agreement,  which  of  the 
participating  local  mixed  construction  association  will  be 
designated  to  administer  the  arbitration  proceeding. 

In  the  event  the  parties  agree  in  writing  to  submit  their 
dispute  to  arbitration  as  per  these  guidelines,  but  are  unable 
agree  as  to  which  local  mixed  construction  association  will  be 
designated  to  administer  the  arbitration  proceeding,  COCA 
shall  be  responsible  for  making  this  designation.  In  making 
this  decision,  the  primary  consideration  should  include  the 
location  of  the  project  in  which  the  dispute  arose  and  the 
head  office  locations  of  the  parties  involved  in  the  dispute. 

Prior  to  the  arbitration  hearing,  the  parties  will  be  required 
to  execute  an  arbitration  agreement.  The  arbitration 
agreement  must  include  the  following: 

a)  reference  to  these  guidelines; 

b)  a  concise  statement  of  the  issue (s)  in  dispute; 

c)  a  statement  that  the  parties  will  respect  and  abide  by 
the  decision  of  the  Sole  Arbitrator  or  Arbitration 
Tribunal,  as  the  case  may  be,  as  a  full  and  final 
resolution  of  the  matter  in  dispute,  and  that  said 
decision  is  not  subject  to  appeal  (Note:  the  parties  may 
consider  an  arbitration  agreement  which  provides  for  the 
possibility  of  an  appeal,  in  which  case  the  provisions  of 
the  Act  dealing  with  appeals  will  apply  and  any 
additional  costs  will  be  borne  by  the  parties  equally) ; 
and, 

d)  a  statement  that  the  parties  will  hold  harmless,  and 
waive  any  liability  against,  the  Arbitrator  or  members  of 
the  Arbitration  Tribunal,  COCA  and  the  local  mixed 
construction  association  with  regards  to  the  matter  in 
dispute. 


Page  3 


The  arbitration  agreement  will  generally  be  prepared  by  the 
local  mixed  construction  association  and  may  be  in  the  form 
set  out  in  Appendix  "A"  attached  hereto. 

Costs  and  Fees 

The  costs  to  be  paid  by  each  party  and  the  fee  to  be  paid  to 
each  Arbitrator  will  be  as  determined  upon  an  annual  review  of 
COCA,  and  payable  to  the  local  association. 

The  current  costs  per  party  per  hearing  day  and  part  thereof 
are  as  follows: 

a)  in  the  case  of  an  Arbitration  Tribunal  $600.00 

b)  in  the  case  of  a  Sole  Arbitrator  $300.00 

The  above  fee  is  paid  from  the  above  and  current  honorariums 
for  each  Arbitrator  per  hearing  day  are  as  follows: 

a)  in  the  case  of  an  Arbitration  Tribunal  $250.00 

b)  in  the  case  of  a  Sole  Arbitrator  $250.00 

If  it  is  not  practical  to  conclude  a  hearing  in  one  day,  the 
above  costs  and  honorariums  will  apply  again  to  each 
additional  hearing  day  or  part  thereof. 

Where  a  hearing  is  duly  scheduled,  and  no  hearing  takes  place 
due  to  the  absence  of  one  of  the  parties  on  less  than  two  days 
notice,  the  said  party  will  be  required  to  pay  its  share  of 
the  costs  as  set  out  above  and  the  Arbitrator (s)  will  receive 
one  half  of  the  honorarium  set  out  above. 

In  the  event  that  any  or  all  of  the  Arbitrators  are  required 
to  travel  from  outside  the  region  to  attend  the  hearing,  the 
cost  of  all  reasonable  demonstrable  travel  expenses  shall  be 
borne  equally  by  the  parties. 

Selection  of  Arbitrators 

Each  participating  local  mixed  construction  association  shall 
maintain  a  directory  of  Arbitrators  registered  with  the  said 
association,  and  a  copy  of  the  said  directory  shall  at  all 
times  be  filed  with  COCA. 

Each  said  directory  shall  contain  two  classes  of  Arbitrators, 
and  the  following  definitions  shall  apply  for  this  purpose: 

a)  "Reputed  Arbitrators” :  local  senior  industry  individuals 
well-known  throughout  the  industry  for  their  fairness, 
ability  to  be  impartial,  and  good  judgment. 

b)  "Qualified  Arbitrators":  individuals  with  a  minimum  of 
four  arbitration  experiences  in  the  industry  or  graduates 
of  one  or  more  established  arbitration  courses. 
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It  shall  be  the  decision  of  the  parties  as  to  whether  the 
dispute  will  be  arbitrated  by  a  Sole  Arbitrator  or  an 
Arbitration  Tribunal.  If  the  parties,  are  unable  to  agree 
within  5  working  days,  then  they  will  be  deemed  to  have 
selected  to  proceed  with  an  Arbitration  Tribunal. 

The  local  mixed  construction  association  will  assume  the 
ultimate  responsibility  for  selecting  the  Sole  Arbitrator  or 
the  members  of  the  Arbitration  Tribunal. 

In  the  case  of  a  Sole  Arbitrator,  the  local  mixed  construction 
association  shall  select  an  Arbitrator  from  the  local 
directory  of  Qualified  Arbitrators.  If  this  is  not  possible, 
reference  may  be  made  to  directories  filed  with  COCA  from 
other  regions. 

In  the  case  of  an  Arbitration  Tribunal,  the  local  mixed 
construction  association  shall  select  at  least  one  Qualified 
Arbitrator.  It  is  preferable  that  there  be  one  Tribunal 
member  from  an  industry  sector  representative  of  each  of  the 
parties  to  the  dispute.  (The  local  mixed  construction 
association  may  request  from  the  parties  a  suggested  Tribunal 
member  representative  of  their  industry  sector.)  The  third 
Tribunal  member  shall  be  selected  by  the  local  mixed 
construction  association  to  chair  the  Arbitration  Tribunal. 
(The  association  may  seek  the  assistance  of  the  first  two 
Tribunal  members  in  selecting  the  Chairperson.)  Every  effort 
should  be  made  to  select  the  Arbitrators  from  the  local 
directory  of  Arbitrators.  If  this  is  not  possible,  reference 
may  be  made  to  the  directories  filed  with  COCA  from  other 
regions . 

A  party  may  request  that  a  particular  named  Sole  Arbitrator  or 
Tribunal  member  be  rejected,  but  such  request  shall  not  be 
made  unreasonably.  The  right  to  reject  a  named  person  will 
only  be  upheld  in  exceptional  circumstances  where  just  cause 
for  rejecting  said  tribunal  member  can  be  shown. 

Selected  or  appointed  Arbitrators  must  be  capable  of  being 
impartial  during  the  process  of  the  arbitration  and  must  not 
have  been  involved  in  the  dispute  at  any  previous  stage. 
Communication  between  the  Arbitrator (s)  and  the  parties  with 
regards  to  the  dispute  is  forbidden  prior  to  the  hearing. 

Hearing  Date 

The  responsibility  for  coordinating  a  hearing  date  shall  rest 
with  the  local  mixed  construction  association.  The  parties 
shall  not  unreasonably  withhold  their  consent  to  meet  on  a 
selected  date. 
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The  Sole  Arbitrator  or  Chairperson  of  the  Arbitration  Tribunal 
may  require  the  parties  to  attend  a  pre-hearing  conference,  in 
which  case  the  parties  agree  to  abide  by  any  procedures 
established  or  ruled  upon  by  the  Arbitrator  or  Arbitration 
Tribunal  at  such  pre-hearing  conference. 

10.  Documentation 

A  minimum  of  two  copies  in  the  case  of  a  Sole  Arbitrator,  and 
four  copies  in  the  case  of  an  Arbitration  Tribunal,  of  all 
documentation  upon  which  each  party  wishes  to  rely  at  the 
hearing,  including  a  brief  statement  of  each  party's  position 
and  the  relief  sought,  as  well  as  a  list  of  the  names  of  the 
witnesses  each  party  intends  to  present,  shall  be  provided  to 
the  local  mixed  construction  association  not  later  than  10 
days  prior  to  the  hearing  date.  The  local  mixed  construction 
association  shall  in  turn  distribute  one  copy  of  each  party's 
material  to  the  other  party  and  to  the  Arbitrator (s) . 

11.  Representation  and  Evidence 

The  parties  shall  agree  as  to  the  type  of  representation  and 
evidence  to  be  allowed  at  the  hearing. 

Absent  such  agreement,  and  in  the  case  of  a  dispute  involving 
a  value  of  $25,000  or  less,  no  more  than  two  persons  may  make 
representations  on  behalf  of  each  party;  said  persons  to  be 
owners,  partners,  shareholders,  or  employees  of  the  company. 
Representation  by  legal  counsel  is  not  to  be  encouraged,  as 
experience  has  shown  the  process  to  be  improved. 

Absent  such  agreement,  and  in  the  case  of  a  dispute  involving 
a  value  of  greater  than  $25,000,  legal  counsel  or  other 
professional  representation  shall  be  permitted  to  make 
representations  at  the  hearing. 

No  evidence  other  than  the  documentary  evidence  which  has  been 
submitted  in  compliance  with  these  Guidelines  and  the 
representations  of  those  persons  noted  herein  shall  be 
considered  by  the  Arbitrator  or  Arbitration  Tribunal. 

Notice  of  the  intent  to  use  an  expert  witness,  the  expert's 
qualifications,  and  the  specific  areas  upon  which  the  expert 
shall  provide  evidence  must  be  provided  to  the  Arbitrator (s) 
and  the  other  party  to  the  arbitration  not  later  than  10  days 
prior  to  the  hearing  date.  No  expert  witness  shall  be 
permitted  to  provide  evidence  without  the  approval  of  the 
Arbitrator  or  the  Arbitration  Tribunal. 

With  the  consent  of  the  parties,  the  Arbitrator  or  Arbitration 
Tribunal  may  seek  expert  advice,  the  cost  of  which  shall  be 
borne  equally  by  the  parties. 
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Representations  or  oral  evidence  of  the  persons  noted  herein 
need  not  be  provided  under  sworn  oath  or  by  means  of 
affirmation  unless: 

i)  the  parties  expressly  agree  otherwise; 

ii)  the  Arbitrator  or  Arbitration  Tribunal  requires 
otherwise;  or, 

iii)  the  arbitration  agreement  provides  for  the  possibility  of 
an  appeal,  in  which  case  the  provisions  of  the  Act  will 
apply. 


12.  Order  of  Proceedings 

The  order  of  proceedings  at  the  hearing  will  generally  be  as 
follows: 

a)  claimant's  presentation 

b)  respondent's  reply  and  presentation 

c)  claimant's  reply 

d)  questions  from  the  Arbitrator  or  Tribunal 

e)  closing  statements 

f)  Arbitrator  or  Tribunal  deliberations 

g)  Arbitrator  or  Tribunal  decision 

The  foregoing  order  of  proceedings  is  a  guideline.  The 
Chairperson  of  the  Arbitration  Tribunal  shall  have  the 
ultimate  responsibility  for  the  manner  in  which  the  hearing  is 
conducted. 

13 .  Decision 

The  decision  of  the  Sole  Arbitrator  or  the  Arbitration 
Tribunal,  as  the  case  may  be,  shall  be  in  writing  and  shall  be 
filed  with  the  local  mixed  construction  association.  Copies 
of  the  decision  shall  be  provided  to  the  parties. 

In  the  case  of  an  Arbitration  Tribunal,  the  decision  of  the 
majority  of  the  Tribunal  shall  be  the  decision  of  the 
Tribunal. 

Unless  otherwise  expressly  agreed  in  advance  by  the  parties 
the  Arbitrator  or  Arbitrational  Tribunal  shall  not  have 
jurisdiction  to  include  an  award  for  costs  for  or  against  any 
party  to  the  arbitration  in  its  decision  regardless  of  the 
determination  of  a  party's  liability  with  respect  to  the 
dispute. 

14.  Enfarsement 

Neither  COCA  nor  the  local  mixed  construction  association  will 
assume  any  responsibility  for  enforcement  of  any  decision  or 
award;  however,  an  application  may  be  made  to  the  court  for 
enforcement  of  the  award  and  the  parties  should  be  aware  of 
subsection  50(8)  of  the  Act  which  provides  as  follows: 


The  court  has  the  same  powers  with  respect  to 
the  enforcement  of  awards  as  with  respect  to 
the  enforcement  of  its  own  judgments. 
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Amendments  to  the  Guidelines 

a)  The  parties  to  a  dispute  may  by  agreement  add  to,  waive, 
or  amend  any  of  the  guidelines  set  out  herein  except  as 
prohibited  by  the  Act  and  subject  to  the  approval  of  the 
local  mixed  construction  association. 

b)  COCA  may  from  time  to  time  approve  amendments  to  these 
guidelines.  (Such  amendments  will  not  apply  to  disputes 
which  have  already  been  referred  to  COCA  or  a 
participating  local  mixed  construction  association  at  the 
time  the  amendments  are  approved.) 


Appendix  "A" 


BETWEEN : 


ARBITRATION  AGREEMENT 


Claimant 


AND 


Respondent 


ISSUE (S)  IN  DISPUTE:  (List  here  all  issues  both  parties  agree  to 
have  resolved  by  the  Arbitrator  or  Arbitration  Tribunal.  The 
Arbitrator  or  Arbitration  Tribunal  will  only  rule  on  the  issues 
listed  herein.) 


WHEREAS  the  Council  of  Ontario  Construction  Associations  (COCA) , 
in  conjunction  with  participating  local  mixed 
construction  associations,  has  guidelines  in  place  for 
the  arbitration  of  contract  disputes  arising  in  the 
construction  industry;  and 

WHEREAS  the  parties  to  this  agreement  have  approached  COCA  [the 
local  mixed  construction  association]  with  regards  to 
submitting  the  above-noted  issue (s)  to  arbitration;  and 

WHEREAS  _ ,  _ ( _ ,  and  _ _ _  , 

have  agreed  to  sit  as  an  Arbitration  Tribunal 

[ _ _  has  agreed  to  sit  as  a  Sole  Arbitrator] 

and  render  a  decision  in  this  matter; 

THE  UNDERSIGNED  HEREBY  AGREE  AS  FOLLOWS: 

THAT  they  will  respect  and  abide  by  the  COCA  Arbitration  Guidelines 
which  are  by  this  reference  expressly  incorporated  into  and 
form  part  of  this  Arbitration  Agreement; 

THAT  they  will  respect  and  abide  by  the  decision  of  the  said 
Arbitration  Tribunal  [Sole  Arbitrator]  as  a  full  and  final 
settlement  of  the  issue (s)  in  dispute,  and  that  said  decision 
shall  not  be  subject  to  appeal;  and 

THAT  they  will  hold  harmless,  and  waive  any  liability  against,  the 
members  of  the  said  Arbitration  Tribunal  [Sole  Arbitrator], 
COCA,  and  the  [local  mixed  construction  association]  with 
regards  to  this  matter. 


Dated  at 


this 


day  of 


,  199  . 


Claimant  per 


Respondent  per 


Witness 


. 
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